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and Hiſtory of the Fxupar Laws, were e- 


teemed extenſive and ingenious ; and the De- Þ 
ſcription they exhibit of the Exo CO 
TUTION, will be allowed to be particularly i in- 
tereſting. Theſe Advantages hape occaſioned 
their Publication. It was thought, that Papers, - 
which had done ſo much Honour to DR. 8 r- 
LIVAN, when alive, ought to illuſtrate his Me- 4 
mory ; and that they might 2. of Uſe to the 
preſent Age, and to Poſterity. | 2 
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| either as philoſophers, or members. of particular 
ſocieties. If it be a pleaſure to us to trace the cauſes of 
thoſe dppearances which are continually ſoliciting our at-, 
tention; and if it be the nature of man not. to be ſatisfi 
with knowing merely that things are, without knowing alſo. 
| how they came to be what they are, it muſt give us 

| pleaſure. to have the origin 'and 
| own country clearly unfolded to us ; and perſons, of a ſpecu- 
lative turn of 'mind, will have a peculiar reliſh. for this kind 
of pleafure. Eſtabliſhed cuſtoms are ls, in is, contem- 
plation of which we cannot help looking for a ; and. 1 


a perſon of an inquiſiti and, I may ſay, of a _— tuen 
Mi perfect ſatisfacti- 


of mind, cannot gaze at the rainbow with 
on, till be underſtands the manner in which it is 
much leſs can he live contented without being able tog 
for what he ſees every day, and what is more inte 
him, viz. the manners and cuſtoms of the p people with wh 
he is moſt intimately connected, and to hich: he himſt 
conforms. 

' The proper fludy of mankind i is nan, and we have.no bet⸗ 
ter acceſs to the genuine principles of human nature, than 


by means of the manners and cuſtoms Which they have 
adopted, and the regulations to which they have choſen to 


ſubmit their conduct. In them we ſee the dhiects of general 
deſire, or general apprehenſion ; and diverſities in laws and 
cuſtoms are the beſt indices of diyerſities | in the genius and 


diſpoſitfon of nations; for they neceſſarily ee to one 
another. 

It ſimplicity in cauſes; and variety in effects, furniſh 4 
pleaſing object of contemplation, the moral philoſopher my 
expect the higheſt gratification from this t „ for-here 
the ſureſt and ſimpleſt principles will be found to have had 
the greateſt, and moſt extenſive effect, and ſuch as have 
continued (though changing with adequate circumſtances) 
through a ſucceſſion of many ages, to the preſent time. It is 
like tracing the courſe of a noble river, the waters of which, 


receiving continual recruits, and conducted in various beau- _ 
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On this 


„ xchount the laws and cuſtpnjs of the" Europcas 
nations furniſh an Object of enquiry peculiarly pleaſing. 


For in the manners of the old German nations, from which 


they'are derived, we find the greateſt ſimplicity imaginable ; 


{3 5 4 bY 4 1 5 5 / . 
 tiful windings, flow through and enrich a vaſt extent of 


7 


and, in a great variety of circumſtances, they had their free, 


natural, and uncontrouled influence. Hence has ariſen a 


molt aſtoniſhing variety, thougs not ſwithout ſome gent 
uniformity, in the manners and ſaws of many European na- 
tions, correſponding to the different ſituations into which 
they have been thrown ; whereas, in other parts of the 


world, and eſpecially in the Eaſt, we are preſented with no- 


thing but a difguſting uniformity ; human nature, in thoſe 
countries, having never been left to its natural luxuriancy, 


which can only ariſe from a ſtate of independence, together 


with a variety in our circumſtances and mutual relations; 


but every man, in that part of the world, has, from the ear- 
lieft account of things, been either a tyrant or a ſla ve. 


For the fame reaſon that the cuſtoms. of the European 


nations, in general, afford a more pleaſing object of ſpecula- 


tion then thoſe of other parts of the world, the laws and 


cuſtoms of England make an obje& more worthy of attenti- 
on than ' thoſe of other European ſtates; becauſe in this 


luſion. In contemplating the laws of this country, in all 


ſurface over which it has flowed, and has not been conduct- 
ed in channels made by art, and which it would not have 
choſen for "itſelf. Here it is that we ſee how men have 
thought and acted for themſelves, in which the influence of 
their natural diſpoſition, and of their circumſtances, has 


been uncontrouled ; whereas, in the caſe of moſt other 


countries, we are only informed what regulations have been 


"m8 Ampoſed dy others. With reſpe& to them the only ſubje& 
of inquiry is the motive to which the impoſition was owing ; 


and this has ſeldom been any other than the luſt of pleaſure, 
or power, with little or no regard to any thing relating to 
the people who are chiefly intereſted in them. 8 
Beſides, England preſents a ſcene in which great numbers 
were always free and independent, and in which the loweſt 


country the natural courſe of things has been leſs obſtruQted, 
or controuled by outward force. To reſume our former al- 


. their changes, from the earlieſt to the preſent times, we 
may confider ourſelves as taking a view of a river, the courſe. 
of which has been ſolely directed by the inequality of the 


. ne d ha uall wed Abe ad ate 
ndeperidence, till th grid cg e | 
ſelves ; and this is 4 ſpectacle that will ever be tful to 
generous minds; whereas the hiſtory « of France, .and of 
other European Countries, in which we ſee — but 
ſucceſsful effort of tyranny after another, und in which hu- 
man nature has been altnoſt continually degraded and de- 
baſed, cannot be read, except by thoſe whoſe. ſouls: have 
been formed in that ſtate of abject ſervitude, without  Indig- 
nation and di 
If we conſider ourſelves as, unintereſted in what is paſt, 
and concerned only in what is preſent, it {till behoves us to 
form clear ideas of the relations we actually ſtand in to our 
| fellow-creatures around us, and the rules by which our own 
conduct muſt be regulated. Every man muſt be concerned 
to know the demands which his neighbours and fellow-citi- 
zens have upon him, and the bounds of his own expeQati- 
ons from them. Every member of a ſtate muſt feel himſelf 


intereſted to know the funk, which he holds in the ſociety t6 1 I 


- which he be and what higher and Pee 
2 it is . to NN was alſo the 
and ſufferings to which he is expoſed. Now this e 
is acquired by nothing but the ſtudy of che conſtitution and 
laws of our own country. 
Every thing that has been Advanced in on 
jed? of this treatiſe, the editor, who has gi 
cular attention to it, imagines to be in . J hs we 
itſelf: for in no other performance has he ſeen ſo Judt, 2 
eaſy, and fo comprehenſive a view of the origin and progreſa 
of the Engliſh confiitution and laws. At the ſame time that 
| this work is fufficiently Sftematical, even for lawyers, the 
order of hiſtory, by dle he has been principally guided, 
cel it peculiarly adapted to the uſe of gentlemen and 
cholars. 
It will be ſeen that Dr. Sullivan ks Leoni the hiſtory of 
theEnglith laws and conſtitution through all the changes that 
any degree of difficulty attending them, and that there are 
few topics of law, the ſtate of which he has not ſuffici-- . 
ently explained. If the work had no other value, the author's 


admirable vindication of the original freedom of our conſtitu- ; "4 4 
tion, and his excellent commentary on Magna Charta, ought 


to fender theſe lectures peculiarly dear to every. E 

No work executed on ſo general and liberal a plan as this 
ought to ſuperſede more e n, with ae 
| I : A 4 - who. 


8 "It 11 1 
" who "IA the fudy of law a WI but PID, =" 
de greatly in aid of more ſy ſtematical treatiſes, and make 

them much better underſtood. On this. ons thoſe gen · 
tlenien who are poſſeſſed of Dr. Blackſts Conmientaries on 
.* the Laws of England will find their — in having Dr. 

| Sullivan 1 5 

This courſe of Lectures was ſame. yearn 2 l 0 
Aͥelſivered in Trinity College * to a learned audi- 
tory, who ſhew'd by their numbers the idea they had of 
- their utility, and teſtified by their atterition the once they 
entertained of their. merit. 

Their author, Dr. Francis Stoughton. Sullivan ag dur- 
ing a conſiderable ſpace of time, Senior Fellow and Profeſ- 
or both of Civil and Common Law in that Univerſity. 
there received his education, and went through his acai 
mical Studies not only with conſpicuous ſucceſs, but with 
uncommon rapidity : for his proficiency in every branch of 
learning diſplayed itſelf ſo early, that he was elected fellow 
at the age of nineteen ; and every one, who is acquainted 
4 with the uſages of the Univerſity of Dublin, knows that the 
examination for a fellowſhip in it is ſo ſevere, that under- 
going it with Succeſs, at ſo unripe an age, muſt lr an 

| uncommon ſhare of abilities, 

This Gentleman was not leſs remarkable for 5 Know- | 

ledge in hiſtory and-chronology, than for his ſkill in his pro- 

feſſion as à Barriſter and Civilian, He had employed much 

time and labour in collecting materials for a hiſtory: of Ire- 
land, and had even commenced a work on this curious fub- 

+ feR, from which conſiderable expectations had been formed; 

but his death, which happened about four years ago, pre- 

cluded theſe hopes; ; at the ſame time that it robbed the world 

of a man of merit, virtue, and talents. 

He was too well known by every man of — | in the 
kingdom of Ireland to have rendered any character of him 
neceſſary, had this courſe of lectures been publiſhed; there; 
and it is to be preſumed that many of his profeſſion here 
muſt be, in ſome meaſure, acquainted with his name . 
abilities. | 


London, May 1712- 
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INCE every poli ticat ſociety was originally. framed 93 
for the general benefit of the ſeveral individuals oc ! 
which it was compoſed, in order that, ſupported/-by 
the bnded ſtrength of the ole community, each perſon 
might have that ſecurity am me, life, his libetty, his pro- 
perty, which, unaſſiſted. im a ſtate of nature, he could 
not of himſelf attain unto ; and that, inſtructed by the 
joint counſels and wiſdom of the whole body, he might 
ſo direct his actions, as to promote the public welfare, 
with which his own” ſafety and intereſt ate-neceſſarily 
connected; it follows, that, in ſuch a ſtate every man 
muſt, even for his own ſake in many things ſacrifice his 
private judgment, and his natural liberty of action, to 
the will of that community to which he belongs; which 
will, acting uniformly for the fame purpoſes, cannot fail 
of producing a number of fixed rules and regulations, 
to ſerve as directions to the ſubjects, in ſuch! cuts as are 1 
. common, and frequently occur. | 34 
' AcconpixcLyY ve find, there never was ee _—_— 
nation, even but one degree removed from barbarity, that 
ſubſiſted without ſome genetal cuſtoms, at leaſt, which . i 
ſupplied the place of poſitive laws, by which the conduct - = 
of the ſeveral members of the ſociety was to be governed, = 
and for the breach of which they were liable to pyniſb- | 
ment; and in ſuch a ſubmiſſion the very eſſence of po- 
liical freedom conſiſts. For, as M. Monteſquieu very 
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jay obletves, the liberty of man in a ſocial liste, dif- 
5 ferent from that in a ſtate of nature, conſiſteth not in a 


power of acting, i in all things, according to his own judg- 
ment, but in acting according thereto, in ſubſervience to 
the will of the public, in being free to do all things the 


law prohibits not, and to oit ll things the law doth not 


injoin. 


Hxxcx, in all ſuch infunt ſtates, the greateſt celpect 


js paid, and the higheſt influence allowed to thoſe, who, 
b either hy their age and experience, or, by their appli- 


cation and labour, have arrived at a proficiency i in the 
knowledge of the cuſtoms and practices preyailing in their 
own and neighbouring nations, Qui mores hominum mul- 


| Forum vidit et urbes, is the great eulogium of the moſt ac: 


. compliſhed hero of the beroig ages. 
Ir muſt be allowed, indeed, that, in rede ſo mall 
that their members are, in general, contented, with little 


8 more than the bate neceſſaries of gature, a few rules will 


be ſufficient 3 and every man of a tolerable capacity will, 


| with a reaſonable degree. of. obſervation, be, in ſome 


meaſure, qualified to be his own, lawyer. But when it 
ſhall happen that arts are not only introduced, but be- 
come common among any people, when the comforts and 
conveniences of life are, in the public opinion, eſteemed 
neceſſaries when the induſtry of ſome, and the negli- 
gence of others, have produced a remarkable inequality 
in the goods of fortune ; when riches hath brought forth 
her offspring inſolence and oppreſſion, and when envy 


and avarice.inflame the breaſts of the indigent, it will be 


| abſolutely neceſſary to lay a continual reſtraint on ſuch 


violent paſſions, ready at every inſtant, to deſtroy the 


peace of ſociety, and to tear it into pieces, and, for that 
purpoſe, to form a great number of regulations, to curb 
thoſe who have created to themſelves i imaginary. wants, 
and who no longer regulate their conduct by. the plain 
Siftates of rude « and Giraple nature. And as the condj- 

tion 


* 0 
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as the intreaſe of commerce. will every day open a pro- 
ſpe& of mote. various acquiſitions, and infſenfibly, intro- 


duce a general change of manners in the people; and; above 


all, as the wits of men, checked in their darling purfuits, 
will ever be at work to diſcover methods of eluding thoſe 


laws which they dare not openly infringe, there muſt enſue 


a conſtant alteration and variation of the ruled already in 
being, and a continual addition of ne ones, to anſwet new 


and unforeſeen emergencies. - The laws, therefore, of a na- | | 


tion ſo cireumſtanced, muſt increaſe to ſuch a number, and 
conſiſt of ſo great a variety of particulars, as t6. render it 
impoſſible for the generality of the ſubjects to be maſters of 
them, and will oblige them to reſort to thoſe, whoſe eaſy 


circumſtances and leiſure have enabled them thoroughly td 
comprehend and underſtand them; and among ſuch a people 


there muſt be lawyers, although, perhaps, not formed into a 


diſtinct and ſeparate profeſſion, or known by that appellation. 


GrEAT, - undoubtedly, are the inconveniences . which 


attend a multiplicity of laws, and very hard it ſcems, that 


all men ſhould be obliged to obey a rule, which it is con- 


feſſed the majority are incapable of perfectly knowing; but 


ſuch is the natural and neceſſary courſe of things. If men 
will not be contented to live in a ſtate next to abſolute bar- 


barity, if they will enjoy the conveniences as well as the 


neceſſaries of life, if they will be ſecured againſt the oppreſ- 
ſion and fraud of their fellow ſubjects, as well as againſt the 


violence of ſtrangers, they muſt ſubmit to and abide by 


the conſequences. And ſo ſenſible of this neceſſity was the 


great Spartan legiſlator, that when he reſolved his ſtate ſhould : 


admit of no addition to, or alteration of, his regulations, he 
wiſely ſtopped up the ſources from which new laws ſpring- 
Commerce, and its inſtrument, money, were prohibited; 
all arts, except thoſe abſolutely neceſſary, were interdicted, 
and the people, by conſtantly living and eating in public, 
were not only accuſtomed, but neceſſitated to content them- 
ſelves with what ſimple nature requires. By theſe means 
5 3 (and 
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tion of ſuch a; nation muſt be perpetually changing, ne  - 4 
new arts and gratifications' will be ' continually invented, 
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be by wbt bily, or by others ſimilar to theſe, would it 
de secempliſhed) Lycurgus gave a firmneſs and ſtability to 
his republic, which continued for Teveral hundred years, 
until conqueſt introduced wealth, and its neceſſury atten- 
dants, which ſoon eat _ the arent of 1 
tution. e e ee e he 
Tux Wir of Moſes, likewits was invariable,' and 4 
Ae of no additions or alterations; and as, from the pe- 
culiar circumſtances of the country, and its ſituation, there 
Was no danger of an accumulation of wealth from foreign 
N ſo were the domeſtic regulations inimitubly cal- 
culated to prevent a great inequality of circumſtances,” and 
to oblige” the nation in general to a plain and fimple life. 
All uſury among the Ifraclites was prohibited, the lands 
| , were alienable no longer than to the year of jubilee; at which 
time they returned free to the original proprietor or his 
heirs; and, by the invariable rules of deſcent; and the con- 
|\ 'tinual dividing of eſtates among all the males in gn, 
every man was proprietor of ſome ſmall patrimony, and 
conſequently obliged to live in a and laborious manner. 
Athens, on the contrary, the moſt rcial and the rich- 
eſt city of Greece, abounded, "above all others, in a multi- 
. of laws, and thoſe, for the cauſes already mentioned, 


* 


y varying and changing. Rome, while it conti- 
nued à mere military ſtate, was contented with a few, and 
thoſe ſuch as were ſhort and plain; but when, by the con- 
queſt of Carthage, of Greece, and of Aſia, floods of wealth 
were poured into Italy, the neceſſary conſequences ſoon fol- 
lowed. New laws were 'continually made, which, being 
as continually eluded, of courfe gave birth to others. Eve- 
ry new conqueſt brought an acceſſion of riches,” and became 
a ſource of farther regulations : until, at length, they ſwel- 
led to ſuch a magnitude, as to become, in the time of Juſ- 
tinian, an intolerable burthen : for, to ſay nothing of the 
laws themſelves, the ſenatus conſulta, the plebiſcita, the edic- | 
tum perpetuum, and the conſtitutions of the emperors, which 
were very voluminous, the bare commentaries of the lawyers 
of authority amounted to three thouſand volumes. 
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Ir we look around: the nations thut mowi inhabit Eiirbpe; "on 
; we ſhall find that the ſume enuſes hve conſtantly, (every = 
Where, produced the ſame effect. How ſety, how ſhort, 
how plain, and ſimple, were the untient lawù of the Saxons; 
bards,, While each of them continued's plain and -fimple 
people. As they increaſed in arts and wealth, as their 
| | kingdoms grew more powerful, either from internal peace 
| and commerce, or by the melting of different ſovereiguties ; 
Te. into one, r 3 
| lators were under, from the — | | NF 
times and people, . 


|; anceſtors had no cbnception: and this 4ugrnentation*hath 
ever been in proportion to the wealth und power of 'the 
people that was obliged to admit it; as tight eaſily appear 
. by fixing on any one period, and by comparing the law of 


thoſe nations where arts and trade were fully eſtabliſhed; with 
* thoſe of others where they had not yet got ſo ferm a footing. 
Wirui theſe laſt two hündred and fifty years,” the in- 
habitants of Europe in general, particularly thoſe that hive 
any conſiderable ſhare in univerſal commerce, ſeem to have 
been ſeized with an epidemical madneſs of making new 
laws; inſomuch that there is ſcarce a ſtate whoſe laws, ſnce 
the year 1500, are not equal, if not ſuperior, in number 
and bulk, to thoſe made in many preceding ages: an effet 
owing, partly, to the decay of the old military ſyſtem, and 
to the neceſſity every government was under, ta have re- 
_ courſe to new methods for its ſupport, wheti that failed; 
but principally to the diſcoveries of America, and of the 
paſſage to the Eaſt Indies; which, by the peaceful arts of 
induſtry and trade, have poured into modern Europe an 
acceſſion of treaſure, equal to, what was amaſſed in Italy by 
conqueſt and rapine under the Roman empire. As Britain, 
during this interval, ſhared more largely thai any other coun- 
try in this vaſt increaſe of wealth, it is not ſurpriſing, that = 
her later laws have been numerous and voluminous in pro- + i 
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8. "LECTURES on tux © L doen. 
| e thts: in-anctter conſe, pecliar-t9: thats maghipe 
| which hath: not a little dontributed to the ſame end, "nathely, - 
that happy conſtitution, and that liberty in which we ſo 
juſtiy glory. A conſtitution which lodges the ſupreme, the 
legiſlative power in three different hands, each of which (if 
conſidered apart) hath an intereſt ſeparate and diſtinQ: from 
the other two, moſt require a variety of wiſe regulations, 
ſo to aſcertain their reſpectivę rights and privileges, and ſo 
to poiſe and balance them, as to put it out of the power of 
any one to overtop the others. A conſtitution that admits 
the people, by repreſentation, to ſo conſiderable a ſhare of 
power, muſt have many laws to determine the manner of 
elections, and the qualifications both of electors and elected. 
A conſtitution that makes the preſervation of political free- 
dom its great object, and that aims to defend the life, 
liderty, and property of the meaneſt- individual, not only 
againſt others of r own rank, but even againſt the exe- 
cutive power of the ſociety itſelf, muſt have many extraor- 
dinary fences, and - barriers, to protect the weak from the 
mighty. Such a conſtitutiow muſt, more particularly than 
others, reſtrain its judges, the diſpenſers of juſtice, who are at 
the appointment of the crown, to follow the ſtrict letter of the 
Politivelaws; leſt;under the pretence of explaining and extend- 
ing them, the moſt valuable privileges of the people might be 
betrayed, or rendered iltuſory. And this very reſtraint, ſo 
neceſſary .1 in ſuch a form of government, will eternally (as 
new caſes ariſe, which, not being in the contemplation of the 
legiſlature at the time, were not comprehended in the words 
of the old proviſions) occaſion the framing of new ones, 
Tas ſtate and.condition of theſe kingdoms are ſuch, there- 
| fore, as neceſſarily require a great number of laws; ; and heavy 
as the burthen of them may ſeem, it ſhould be borne with 
chearfulneſs, by all who eſteem the conveniences of life, and 
the perfection of arts, more "than a rude and ſimple ſtate of 
nature; who think wealth more eligible than poverty, and 
power than weakneſs; or laſtly, who prefer ourexcellent form 
of government, and its mild adminiſtration, to the deſpotic ty- 
rannies of Aſia, or the more moderately abſolute monarchies 
of Europe. FroM 


yh 


OS 

Lc. 1. "ale 
| FroM what hath, been alteady obſerved, the: difficulties | 
attending this ſtudy, in, theſe . kingdoms: will. readily ap- "4 
pear ; butgtheſe, inſtead of diſcouraging, ſhould ani 
mate every gentleman, and inſpire him with reſolution to 
ſurmount them, when he conſiders them as inſeparable 
from the happy ſituation in which We are placed, and 
that the character of an upright and Kkilful lawyer is one 
of the moſt glorious, becauſe. one of ihe moſi uſeful to 
mankind; that he is a ſupport and defence of the weak, 
the protector of the injured, the guardian of the lives 
and properties of his fellow. citizens, the vindicator of - 
public wrongs. the common ſervant both of prince and 
people, and, in theſe countries, the faithful guardian 
of thoſe liberties in which we pride ourſelves, and which 
the bounteous Creator beſtowed originally on all the ſons 
of Adam, and would have continued to them, had vat 
continued worthy of the bleſling. + 14. +... 

From hence, likewiſe, abundantly. appegrs the — 
| ſity of proper methods being pointed out. for the ſtudy of 
the laws, and of proper aſſiſtance being given to the 
youth intended for this profeſſion. This was always al- 
lowed, and for this purpoſe were the inns of court origi- 
nally founded ; and it muſt be oed that, in ancient. times, 


or ENGLAND. „ 


they, ina great meaſure, anſwered the end. Their ex- by 


erciſes, in | thoſe. days, were not mere/matters of form, 
| but real teſts of the ſtudent's, proficiency. 2 | 
ders laid down, in their. lectures, the principles of parti- 
cular parts of the law, explained the difficulties, and re- 
conciled the ſeeming contradictions, though, at the ſame 
time, it muſt be owned, too many of them exerted them- 
ſelves in diſplaying their own Kill and depth of knowledge 
in be profeſſion, rather than in removing che obſtructi- 
ſmoothing the ruggedneſs which are ſo apt to 
Fu beginners, and which all beginners. muſt meet 
in this untrodden path, without à guide. But, ſince 
the time that theſe aids have been there laid aſide, and 
Wh} in the * EN; ſo great and ſo fich a city, any de- 
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gree of reſtraint or Academical Yiſcipline; to keep the 
ſtutents conſtantly attentive to che bufineſs they are en- 
gaged in, hath been found impravticable, N has been 
the wiſh of every conſidering perſon, that the elements 
of this ſcience ſhould be taught in ſome more Eligible 
place, where the ſtudents may at once have the benefit 
of a proper method of inſtruction, and by proper reßu- 
| lations be obliged to improve Ghetilbhres in a: in 
portant both to them and the public. et 
Tur the univerſities, the ſeats of all ot bra 
of learning, ire the places moſt fit for this purpoſe, hath 
been ſo fully proved by Mr. Blackſtone, in his prelinnifn 
ry lecture, not long fince reprinteg in this kingdom, that 
it will be much more proper and decent for me to refer 
gentlemen to that excellent performance, than to weaken 
his arguments, by repeating, in other words, what he has' 
demonſtrated, with ſuch force of reaſon, and elegance of 
expreſſion. 1 ſhall only add to What he hath obſerved, 
that every other nation of Europe hath admitted thepto- 
feſſion of theit municipal laws into their univerſities, 
and that the ſame hath been the opinion and practice of 
almoſt every age and country, as far back as the lights of 
hiſtory extend. Were not the laws of Egypt, as well as 
their religion, phyſic, hiſtory, and ſciences, taught in 
the colleges of their prieſts? It is allowed by all, that 
the principal employment in the ſchools of the prophets 
was the ſtudy of the law of 'Moſes; and, to come to 
more modern times, the very firſt univerſities that were 
ever founded by royal authority, were the works of 
Roman emperors, and erected merely for this profeſſion, 
The famous academies of Rome for the weſt, and of 
Berytus for the eaſt, furniſhed that extenſive empirg with 
a conſtant ſucceflion of excellent lawyers, whoſe names, 
and the fragments of whoſe works were held in the 
higheſt honour, until the inundation of. barbarians from 
the north of Europe, and the prevailing arms of the Sara- 
cen in the eaſt, ee the Roman government 0 
tho 
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choſe parts. But that of Conſtantinople, founded ſoon 
——— the ſeat of empire thither,' had a 
more happy deſtiny, flouriſhed with diſtinguiſhed reputa · 
1 in plaihed not, —— 
Nay, fo ſeaſible were the Arabs thernſelves, who deſtroy- 

ed the Roman academy of Berytus, of tho —_ 
* -»fuch inſtitutions; that, for their on wa; * | 
others of the ſame nature in Bagdad. n > aid ol 
_ © Anornir dee eee 
of this branch of learning in theſe feats of literature, 
ariſes from the great utility, or rather, indeed, neceſſity, | 
that all gentlemen bred in them are under, of gaining a 
general idea, at leaſt, of the principles and practice of the 
law of their country. © How advantageous this'would be 
to every rank of "gentlemen, whether legiſlators, 'ma- _ 
giſtrates, divines, or jurymen; and to all, in ſhort; who 
have any property, to preſerve, or tranſmit, or who have 2 
wiſhes or deſires to acquire'any, may be ſeeri at large, . 
illuſtrated by Mr. Blackſtone in the fame” performance. 
And indeed, if, before the attempt, there could be any 
doubts of the propriety of beginning this ſtudy in an uni- 
verſity, the extraordinary fucceſs of hib lecture in O- 
ford, and the high reputation he Hth 10 juſtiy acquired 
thereby, leave no room for entertattüng ſuch at preſent. 4 
For though much of both muſt be attributed to the ſmga- 
lar abilities of that gentleman, yet it muſt be allowed chat 
the moſt {kilfuf gardener cannot makes tres fouriſn in a | 

ſoil unnatural to its growth. With the decpeſt grati- 
tude, therefore, ſhould the members of this uni verſityn uc- 

knowledge the munificence, and the'wiſd6m of bur pre- 
ſent moſt gracious ſovereign, who eſtabliſned the preſent 

foundation, for the benefit of the youth of this kingdom. 
Bur if the importance of this inſtitution to the public i 
| be conſidered, together with the difficulties attending the 

> juſt execution of it, when theſe difficulties are enhanced 
by the novelty of the attempt, when the public attenti- | 


o — 
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on is engaged by that very novelty, and when the future | 


by woe of the foundation may, perhaps, in ſame-meaſure, 


depend on the opinion conceived of it at the beginning; 
he muſt, indeed, be poſſeſſed of a very overweaning opi- 
nion of his own: abilities, who can undertake ſo arduous 
_ a taſk, without feeling: ſtrong apprehenſions at the firſt 
ſetting out. All the return the perſon, thought worthy 
by this learned. body to fill this chaif, can make them for 
ſo high an honour, and ſo important a truſt, is to aſſure 
them, that the utmoſt care, and the greateſt exertion of 
what knowledge and abilities he poſſeſſeth, ſhall be em- 
; ployed to anſwer the ends propofed, and to juſtify, as far 
as in him lies, the choice they have made. And if the 
young gentlemen, for whoſe benefit theſe lectures are le- 
- Ggned, poſſeſſed with a juſt notion of the great utility to 
themſelves, and their country, of the ſtudy they are en- 
gaged in, will exert that induſtry, for the honour of 
their mother univerſity, which hath made her ſo long fa- 


mous for other branches of learning; he doubteth not 


but his weak endeavours at the firſt eſſay, will not only 
merit indulgence, but in the end be crowned with conſi- 
derable ſucceſs. On their afliduity, as well as upon his 
ill, muſt the ſucceſs of the undertaking depend. _ 
Ils the next lecture the grounds and reaſons of the plan 
' Propoſed, as moſt proper for the commencing this ſtudy in 
this univerſity, ſhall be laid open, in hopes that the ſtu- 
- dents will proceed with the more alacrity, if they can be 
once convinced they are ſet in the right track, and that, 
by the profeſſor's laying before the public, the induce- 
ments he had to prefer this before any other, he may ac- 
quire information from the ſkilful of its errors and im- 
perfections, and, conſequently, alter it, ſo as moſt effectu- 
ally to anſwer the uſeful ends of the 1 
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ſity of a proper method bing pointed out for the 

ſtudy of the laws of theſe kingdoms, from the utility, as 
well as ' multiplicity of them; and having explained from 
whence” that multiplicity 2 5 and that it is inſeparable from 
the 15 ſituation we are placed in; 3 and having acknow. 
ledged the great advantage the ſtudents of Oxford have re- 
cx from Mr, Blackſtone's lectures, it will doubtleſs be 
ught neceſſary, that ſomething ſhould be ſaid by way of 
Alete of the plan propoſed to be followed bere, and in 
| juſtification of: its departure from the excellent one which 
that gentleman. has given us in his analyſis. / The. method - 
of inſtruction intended to be purſued. in this place i is not pro- 
Poſed as more perfect, or abſolutely better in itſelf, but as 
one that appears more adapted to the circumſtances of our 
8 ; and as it will be allowed, that his courle of lectures, 
in the manner they proceed, hath ſome great advantages as 
to the finiſhing a lawyer, which ęannot be attained, and 
therefore ſhould not be attempted here, it will be particular- 
y the duty of your profeſſor to compenſate for thoſe, by 
guarding againſt ſame inconveniences, which the extenſive- 
neſs of his plan muſt of neceſſity ſubje& young beginners to. 
1 ſhall, therefore, proceed briefly to compare the ſituation of 
the two univerſities, in hopes, by that conſideration, in ſome 
meaſure to yindicate the ſeveral particulars wherein I have 
Choſen to vary from his ſcheme. The attendance on the 
courts of Weſtminſter-Hall, when once a gentleman bath 
read and digeſtedenough to liſten with underſtanding to what 
| he there hears, hath, for a ſucceſſion of ages, been allowed 
tobe, and it muſt be owned is, the moſt effectual means of 
nnn a lawyer and 1 him for practice. In this 
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reſpe& Oxford, in her proximity to Weſtminſter, hath cer- 


tainly an advantage, as to her law ſtudents, of above two 


years ſtanding, who may at that time be ſuppoſed capable of 
improvement by the arguments in the cburts of law; as 


ſhe is thereby rendered capable of conjoining thoſe two e- 


cCellent methods of inſtruction. Mr. Blackſtone was fully 
ſenſible of this happy circumſtance, and, accordingly, his 
ſcheme i is adapted to it. All the lectures there are appoint- - 
ed at times that fall in the law vacations, and courſe 18 

land diffuſive, not calculated merely for attendants of 
Ne BAR oe ſecond years, but adapted a to thoſe of a 
more advanced ſtanding, and conſequently in a manner r equal- 
ly copious, or very nearly ſo, illuſtrates every one of the 
ſeveral branches of the Engliſh law. But this method, 
3 however excellent in itſelf, and moſt eligible where gentle- 
men can have an opportunity of attending the profeſſor for 
ſeveral ſucceſſive years, muſt, on the other hand, be allowed 
to labour under ſome i inconyeniences, eſpecially as to thoſe 
who are yet novices, which, as it ſhould be the particular 
care of the Profeſſor here to obviate, it cannot be improper 
briefly to point out. 

As the lectures of the Engliſh rrofeſſor are all read ib | 
law vacations, and in all of them, except the long one, when 
few young gentlemen of fortune ſtay in the univerſities, the 
ſhortneſs of theſe vacations neceſlarily occaſions theſe lectures 
to follow each other in a very quick ſucceſſion z and; ace- 
cordingly, we find that five are delivered'in every weck. It 
is impoſſible, therefore, that the ſtudents · at firſt ſhould — 
any manner of pace with their profeſſor in their private 

reading, without which the ableſt performances in the way 
of prelections will be of little utility. Many things in the 
ſucceeding ones muſt be rendered very difficult; if not abſo- 
lutely unintelligible, for want of a due time for maſtering 
and digeſting thoſe that preceded ; and another unhappy 
- conſequence of this quick ſucceſſion is, that the moſt uſeful 
and effectual method of inſtruction to beginners, at their 
entrance upon any ſcience, namely, a continued examination 
of the progreſs they have made, is hereby entirely precluded, 
and rendered impraQicable. The great advantage of that 
me 
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method need not not be enlarged upon in this place, as every 4 
gentleman who hears me muſt be already fully nubed of 
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from bis own experience. ne 
Bur this univerſit ia circumſtanced in a very diferent 
manner, The neceſlity our ſtudents are under of repairing. 
10 Weſtminſter, to figiſh.their ſtudies, before they are called 
tothe bar, and their, incapacity to reap. any benefit from the 
courts of law wile they reſide here, render it impoſſible, as 
well as unneceſlary, to conjoin thoſe two methods of inſtrue- 
tion before · mentioned, as is done at Oxford; and, by con- 
fining the profeſſor to pupils of two years, landing or little 
more, make it highly 1 78 for him to enter minutely into 1 
thoſe parts of the law his audience hape not yet had time to I 
apply to, His great objeQ, therefore, ſhould he ſo to frame Eo 
his lectures, as, to be moſt. uſeful to youth at the beginning, 1 
to be. particular and copiqus in the elementary parts, in or- 
der to lay a ſure, foundation, and to ſmooth. and make plain 
the difficulties which at firſt will every, where,ocepr. And | 
as, for theſe reaſons, a general and equally diffaſiwe courſe is 
a method improper for Aim 0 purſue, it. ſfiould be his eſpe- 
cial care to avoid, or remedy the.inconvesbtnees with which 
bern qn,one is earned. 81 Tint fit e demib 
x isa well knows truth, that the. entratce on any ſtudy, 
howener, £aly. and, agreeable. ſuch. .ſhudy, -raight be after 
ſorae progreſs: made in it, is at the begining very irkſome, 
and attended with many perplexities.: "principally ariſing 
from the uſe of new terms, whoſe ſignifications are yet un- 
knqwn. But the lays of all nations, and thoſe of England 
above all others, abound in ſuch novel words; and old ones 
uſed in an uncommon ſenſe, more than am other ſcience, and 
therefore muſt be attended with difficulties in proportion. | 
And although many of its terms occur frequently in commen - | 
converſation, and. may, conſequentiy, be; ſuppoſed already 
.underſtood, this is, rather a diſadvantage than ptherwiſe; for 
in common diſcourſe they are uſed in ſo vagug and undeter- 
mined a meaning, anch ſo fan from ſtrict preciſion and propri- 
ety, that it. is nowonder ſa many perſons exchim at the ab- 
ea of its maximꝭ z .which, though frequently in their 
52 af | . 
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8 then, have not only many new words to acquire the ſignifis 
' cationof, but they muſt likewiſe unlearn the import of ma - 


rer. 2. 
iths; $a do not really underſtand. ** Young gentlemen, 


ny others they are already acquainted with, and affix to thole 


- Familiar terms new and preciſe ideas, 2 taſk, as Mr, Locke 
obſerves, of no {mall difficulty, and that requires not only the 


ſtricteſt attention, but conſtant care and frequent repetition. 


Another great difficulty the ſtudy of the la of England la- 
bours under, peculiar to itſelf, is that want of method, ſo 
obvious to be obſerved, and ſo often complained of in its 
Writers of authority, inſomuch, that almoſt all of them, and 
lord Coke particularly, are too apt to puzzle and bewilder 


young ng beginners ; whereas other laws, the civil, the canon, 
the feudal, have bogks of approved Authority, x dp x 
other but ſuch ſhould be into the ſtudents hands) calcu 


EIN lated purpoſely for'the 1 ion of novices; wherein the 


al outlines of the whole hw are laid down, the'f&\eral 
parts of it properly diftributed, its terms explained, and the 
moſt common of its rules and maxim, with the reaſons of 
them, delivered and inculcated.” Ita is not to be admired 
then, that Sir Henry Spelman ſo pathetically deſcribes his 
diſtreſs at his firſt entrance upon this ſtudy. Emifit me ma- 
ter Londimom, jurit noftri capeſſendi gratia, cujus cum veſti- 
bulum ſalutaſſem, reperiſſemque linguam peregrinam, dial tum 
. arbaram, methodum inconcinnam, molem non ingentem folum, 
is e ee, . | excidit mibi ee ani- 


Tupör ther nend to 10 removed, a" the 
-vifficulties tobe obviated, by a profeſſor, whoconſiders it his 
' buſineſs to lead by the hand young "gentlemen, yet ſtrangers 
to the ſtudy ; and for this purpoſe he ſhould exert his ut- 
' moſt care and attention, not to overburthen the memories, or 
to diſtract the attention of his audience with too great vari- 


ety at firſt, but to feed them with knowledge as he finds 


them capable, and to give them time, by reading and medi- 
tation, to become maſters of what they have already acquir- 
ed, and by frequent examinations to {Misfy himſelf they 
gy Oy nnn 
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KBbirts, | The ötitiry Uf Ms lt methed, by which the ſtu- 
Zents will be laid under rieeMity bf reading in privaten as to 
them, will be readily Alfbted; but taken in another view 
wirr be of no- leſs an ſtafe to the profeſſor Hittyſelf; im früm- 
ing the prelections he is to tend. He will not Only be cnebu- 
raged to proceed with fore ulacrity, when he daily obſerves | 
the ſucceſs of his endend Urs, birt alfo, bY the trial, be con⸗ 
vitieelt of any defects or errors in his plan Wal before eſcaped 
His 6vfervation, and will be warned thereby to atnehd them = 
and he will by this mearis'be particularly and pefpetualty cad 
tioned againſt the great and tob vontrion miſtake of tutors, 
rely, their imaging that 'fach explicatiohs 4s ate eaſy 
und farmitiarto'them; Gilt be equslty 6bsiong to unerperl- 
dell youth. But am Erämination will ſhey 
Him'where his illuſtrations have been defective or 'obſeuite; 
and Will oblige him to 4&tvirichodate ds Ieftures to the capa 
ity and progreſs of his heaters. The next variation'in the 
preſent plan from chat bf Mr. Blackſtone, to be taken notice 
of, u che propoſal'6v&ginning ith the law of things, not 
vim the law of prr/of$,/a He Hach done! It uit be allowed 
impolſidle thoroughly t unde ſtahd the law of things, with- 
out ſome previous Knowledge of that of peiſdus; but it is 
<quilly iinpoffible to be fnäffer of the lu of petſons, with- 
Gut an a nrenrnnd with that of things. Since; thetefore, 
Tas begin with one of them, perhaps it will be ſuffcient 
'E, mie; ſych knowledge of the names und relations of 

nlp as is generally acquired by obfetvation; before a per- 
ſon arrives at an age fit for engaging in this ſtudy, will ena 
ble him tolerably to underſtand the laiv of things; and that 
whatever more is neff, and hath not been attalned by 
this means, may be eaſily fupplied as' the Rudel goes on. 
And, that 1 may not de thought to lean tob much on W] 
own opinion in this particular, 1 wall quote the Famous 
Matthew Hate t6 the faftie purpoſe ; who, in His Analyſis, 
introduces the law of thighs 1 th the flowing ger: Hav 
er ing done with the rights bf enk, För cot to the 
rights of things; a „ though, according to the uſual 
4 method of civilis ians,” 4 17 of our affclent 5 5 lau trac- 
+< tates, this comes in the ſecond” place,” and alter the jura 
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2 8 LEOTURBS. 9 rn — 
'% "Egon. es therefore I have: herein purſued the ſame 


**, courſe z et that · muſt not be, the method of a young 
** ſtudent of the common law, hat he muſt begin bis ſtudy 
. here, at the jura rerum, for the former part contains mat- 


« ter proper for the ſtudy of one that is well acquainted with 


© thoſe jura rerum.“ And, agretably hereta, the wiſdom 
of ages bath. declared Littleton's -Tenures, which contains the 
comman law of; England, as far. 28 it real property, 
that is lands or intereſts derived out of and flowing from them, 
to be the, book moſt proper for ſtudents ren with, in their 
ſtudy « of the law. of theſe, nations. e ne 
Taxix d it then. for granted at preſent, that the law of 
real property is the fitteſt introduction, „it will be neceſſary, 
as it. is confeſſed to be the moſt important, the moſt 
ſive, and, in conſequence, the, moſt, difficult part, to lay the 
foundation deep and fare, and to deriye its rules from what is 
now univerſally ; allowed to be its ſource, the feudal cuſtoms. 
This, indeed, hath been denied by lord Coke, and others of 
his age; who thought it would, depreciate the excellence of 
the ſays of their country, te admit they were derived from 


any other nation. But if | thoſe gentlemen had read, over but 


once the two, books of the feudal 4 with tolerable atten- 
tion, they muſt have received conxigtion, that one of the 
laws Was certainly derived from the other ; ; and which of 
them was ſo would eaſily appear, by comparing t law of 


England after the conqueſt, with that which prevailed i in the 


Saxon times, and was not ftrialy feugal, excluſive of. the 
teſlimony of the old. hiſtorians. _ 8 

Bu r, perhaps, for this purpoſe, it may be thought a. 
ent to explain and deduce theſe rules from the feudal ones, as 
they occur occaſionally i in the books of the common law; 
which is the method, that, in conformity to the reſt of his 
plan, the Oxford. profeſſor has adopted, and that the readin 
through a courſe of that law, even the ſhorteſt, will be at- 
tended, with an unprofitable delay, and detain | the ;udents too 
long from their principal object. The anſwer t to this objec- 
tion i is ſhort, and, if well founded, perfeAly ſatisfactory. It 
ib, that the real reaſon of propoſing ; a ſyſtem. ol of the feudal 
ay to, be gone through. was to. ſave time. T he method i 5 


aner r F 3 
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of Hittleton will be underſtobd; and know by the ſtudents, 


before they open his book. For the maxim of the common 


la vii as they lie diſperſed in our books, often without rea ſona, 


and often with falſe ot frivolous ones, appear disjdinted- and 
un connected, and as ſo many ſeparate and independent axioms; 
and in this light very many of them muſt appear unaceount- 
able, at- leaſt, if not abſurd; whereas, in truth, "they are | 
almoſt every one of them deducible, by a train of neceſſary 
conſequences, from à ſew plain and ſimple rules; that were 
abſolutely neceſſary to the being and preſervatioh of ſuch 
kind of conſtitutions as the feudal kingdoms; were. The 
knowledge of which fei, timely obtained, will obviste the 
neceſſity of frequent and --Jaboured- illuſtrations;” as often as 
theſe maxims occur in our law, will reconcile} many ſeeni- 
ing contradiétions, and will ſhew that many. diſtinQions, 


which at firſt view appear to be without a difference, are 


founded in juſt and evident reaſon: to ſay nothing of the 


improvement the mind will attain by exerciſe, in following 
ſuch a train of deductions, and the great help to the memo- 
ry, by acquiring a perfect knowledge of the true grounds 
of thoſe various rules, and of their mutual connection with 
and dependence on each other. Lnoratis cauſir rerum, ut 
res ipſas ignoretis, neceſſe et, is a maxim frequently in our 
lawyers mouths ; and Littleton and Coke continually exhort 
the ſtudent to explore the grounds and reaſons of the law, 
as the only'ſafe foundations to build on, and deny that any 
man; without being perfealy acquainted eat "amy 


merit the-honourable appellation ef a lawyer. 0 Nuß 4 


Bor there is another, and, for gentlemeir- f rank nd 
fortuus particularly, a more important conſideration, that 
renders à general acquaintance with. the principles of the 
feudal la very proper at all times, but at preſent 


ſo 3 namely, the neceſſity of knowing theſe; for the under« 4 
ſtanding the nature of thaſe Gothic fornis of governnient, 
which; umil theſe laſt three hundred years, prevailed uni - 
verſally through . and whence the 1 conſtitu- 
C2 ET 3 


o mibedeionGerits brqquadprobended, vnd retained) that the 
delay with be-abundantly-compenſated; and ore third at leaſt 
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Tived. Framehenee only ſhalb e be uble 0 determine whe- 
ther the monatchy of England, as is pretendedg was origin- 
ally and rightfully an abſolute royalty, controuled and checked 
by the wirtut of the prince alone, and vhether the privileges 
ih on the royal authority, the fruits of rebellion, or 
Y atſcheſt the conceſſions of gracious princes to a dutiful peo- 
ple, and tevakatile by them; or their ſucceſſors; whenever, 
in their opinion, their: vaſſals ſhould become 3 
principles that were induſtriouſſy, and, to the · misfortune of 
a deluded royal family, too ſuceeſsfully propagated during 
the laſt century, and that, of late, have been revived and 
en with no leſs zeal, than ſeeming plauſibility. Every 
man, indeed, of candour and humanity, will look with ten- 
3 on the errors of princes, unhappily edueated in mi- 
taken notions, and make due allowances for the 
which arguments urged with great apparent forte of f 
concurring with the luſt of power, { ben 0e W. Penen 
breaſt, will certainly have on ſuch minds; but, furely this 
indulgence may be carried too far, and will be allowed foto 
be, if, for their juſtification, it ſhall- appear, upon examina- 


tion, that the hiſtory of paſt ages has been partially delivered 

down, and perverted ; -and that to the vain and- 
* grandeur of the prince, the happineſs of millions, and their 
=. poſterity, hath been attempted to be offered up in ſacrifice. 
. The queſtion is of a matter of fact; for on the deciſion of 


the fact, how the conſtitution of England antiently ſtood, the 
queſtion of the right ſolely depends. And furely it is the 
duty of every gentleman to inform himſelf, on the beſt 
grounds, whether thoſe great men, who, for a ſucceſſion of 
ages, expoſed their lives in the field, or exerted their elo- 
quence and wiſdom in the ſenate, for the purpoſe of pre- 
ſerving, and perpetuating theſe privileges, deſerved the ho- 
nourable name of Patriots, or the deteſtable appellation of 
rebels; whether the grievances our glorious deliverer came 
to redreſa were real or imaginary; or, if real, were ſuch aa 
Hcy ine 9-510 Ons WT. TYVOUT 008 > 
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ounfathers were im conſcience baund to ſubait tos and he 


er we can with juſtice give io che · family: that no fills out 
throngnhy ah uch luſtre and dignitys that title which they 
hayeralhwayaeſteemed as their higbheſt honour, of being the 
lords of treemen, and be eee man- 
Kind. % Nia e i n e if yo e 
As the:book:* which: it! is intebded the: „ 
ſhall read for the purpofe of acquiring a general idea of the 
feudal low ꝗ is compoſed in a ſyſtematical method; ĩt is pro- 
poſed-thatctheſe lectures ſhall! proeeti in anihiſturical one 
iwotderctonſhew the original :reaſons of: thoſe -buſtorns, and 
to point out) from>what ſmall beginningsʒ· and by vat part 
ticular: ſteps and gradatiom ther mighty fabrio roſe. By 
this means the additions to, and the alterations of the ld 
will be ſeen in a clearer light, when we are acquainted with 
the nature of the regulations already in being; and by know- 
ing the circumſtances of the times, can at once ive the 
wiſdom and neceſſity of ſuch additions and alterations. And 
it is hard to imagine a ſtudy more improving, more agree- 
able, or better adapted to a liberal mind, than to learn how, 
from a mere military ſyſtem, formed and created by the ne- 
ceſſities of a barbarous people, for the preſervation of their 
conqueſts, a more extenſive and generous model of govern- 


ment, better adapted to the natural liberties of mankind took | 


place ; how, by degrees, as the danger from the vanquiſhed 
ſubſided, the feudal policy opened her arms, and gradually 
received the moſt eminent of the conquered nation to make 
one people with their conquerors ; how arts and commerce, 
at firſt contemptible to a fierce and favage people, iti time 
gained credit to their profeſſors, and an admittance for them 


into the privileges of the fociety ; and how, at length, with 


reſpedct to the loweſt claſs of people, which till continued in 


ſervitude, its rigour inſenſibly abated; until, in the end, 


the chains of vaſſalage fell off of themſelves, and left the 


meaneſt individual, in point of ſecurity, on an equal footing 
with the greateſt. - 
Trxvs much has been thought neceſſary to obſerve, in 
order: ta ew the eee, r 
C 3 | laws, 
* Corvini jus feudale. 
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ws, ro to the ten e which ves de 
added, that this method hath received the of 
many good judges, and -hath; in experienice, - — dang 
only uſeful for the end propoſed, as it is theTeonthinoptac- 
tice in Scotland, whoſe laws, except in the manner ph. 
miniſtering juſtice, differ little from ours, and bath been-hlfſo 
uſed in England with good ſucceſs z. butjat the ſame time 
entertaining, and improving in other reſpe cis. 
As we are to begin, Weed Ae dle eve 
tions on the remaining parts of the plan may be, for the pre- 
ſent, deferred. I ſhall, in my next lecture, begin to deduce 
the origin of this law, and of its rules, from the cuſtoms of 
the German.nations, before _ e nun 
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IHE feudal | cſtonts ſucceeded the Roman -imphitial 
1 h in almnoſti every country in Europeh and became 
a | Tt 'of:azjus gentium g cut Having ſprung up in rude illite- 
rate ages, and gran by ſloui degrees to a ſtate of maturity, 
it is no wotder that ver diſfetent have been thd opinions 
concerning heir origin, and that many natibnei ha ve con- 
tended; for che honout of giving them birth ard of having: 
communicated. chem to others. Several eminent civiliana, 
ſmit witk the beentysef the Roman law; and: filled with 
magnificent ideas of che greatneſs df that empire haye im- 
gined that nothing noble, heautifal, or Miſe, z in the ſeienoe 
of legiſlation,; could flow from any other ſource 3 and, ac 
cordingly, have fixed on Rome as the parent offthe feudal: 
conſtitutions. ;.. But as, che, paths of error are many and di. 
agreeing. o b have their endeayours. to make out, and defend 
this opinion, been various in proportion. A ſhort mention 
of them, and a very few. obſervations, will be n to 
convince us, that they have been all miſtaken. 

Finsr, then, ſome civil lawyers have es a like-. | 
neſs between the Roman patrons. and clients, an inſtitution 
as early as Romulus himſelf, and the feudal Jords and yaſ- 
ſals. The clients, we are told, paid the higheſt deference 
and reſpe& to their patrons, aſſiſted them with their votes 
and intereſt ; and, if reduced to indigence, ſupplied their 
neceſſities by L FS among themſelves, and portioned 
off their daughters. On the other hand, the patrons were 
ſtanding adyocates for their clients, and obliged to defend, in 
the courts of law, their lives and fortunes. - The like refpe. 
was paid by vaſſals to their lords, and ſimilar aſſiſtance was 
given to their wants. The fortune of the firſt daughter, at. 
leaſt, was always paid by them, and if they were impleaded, 
e in their lords to warrant and defend their lands and. 
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other property. Thus far, we muſt confeſs; there is a 
reſemblance ; but the differences are 0 leſs material, and 
ew Rr that ithe one could nof'pracegd from the other, 
The connection between the patron and the client was merely 
civil, whereas the relation between the lord and. the proper 
vaſſul was entirely military; and: his Aae e 
was configened by the ſanction of an bath, 
no ſuch tie between patron and client. en the 
tenant gave to his lord's neceſſities, except · in three inſtanees, 
eſtabliſnecd by cuſtom, to redeem his lords body taken in 
war, to male diis eldeſt ſon a knight, at or the firſti mr · 
riage of his bdeſt: daughter, were purely volurtary. But the 
great point which diſtinguiſhes them was;: that-whettas the 
2 clients eſtate was his abſolute property, and in his 
own diſpoſal, the feudal vaſſal had bat a qualifies intereſt He 
could not bequeath, he could not alien, without his lord's con- 
ſent. The dominium verum remained with the lord;/towhom 
the land originally had belonged; and from whom it mov- 
ed to the tenant. Upon the failure therefore of the tenant's 
life,” if it was not granted tranſmiſſible to heirs, or if ir was 
on the failure of heirs to the lands, it reverted to the origina 
| proprietor Neither was the lord, on all occaſions, and in 
every cauſe, bound to be his vaſſal's advocate, or, as they 
3 expreſs it, bound-to warranty, and obliged to come in and de- 
. fend his tenant's right and property. For the fealty on one 8 
YA ſide, and the protection on the other, extended no farther 
| than the feudal contract; and therefore the one was not 
Z bound to warrant any of the tenant's lands, but ſuch as were 
holden of him, nor the other to give alt; or do ſervice in 
regard of his whole property, but in proportion to that only 
which he derived from his ſuperior. Add to this, that the 
lord, in conſideration of the lands having been originally his, 
retained a juriſdiction over all his tenants dwelling, thereon, 
and in his court fat in judgment, and determined-their con- 
| troverſies. Theſe ſtriking diverſities (and many more there 
are) it is apprehended, will be ſufficient to demonſtrate the 
impoſſibility of deriving the feudal cuſtoms from the old in- 
lichtion of patron and client among the Romans. 
SECONDLY, 
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nN, Others, ſenſible that militerq ſervice was 

firſt ſprings; aud the grand conſideration of all feudal donati- | 
ons, bave ſutmiſeds that. the- grants gfcforieited lands, by the 
diQtators:Sylla and Cæſar, and aſterwarda by the triurapies 
ORaviue, Anthony and:-Lepidus, to their; veterans, gave the 
fac riſe to them. In-anſwer to this, I-obſegve,. that thoſe 
lands, when once given, wereof the nature of all other Ro- 
man: eſtates, and as  different- from fiefs, as the eſtates 


clients, Which we haye already ſpoken of, were, Beſides, 


theſe were given as a reward for paſt ſervices, to ſoldiers . 
worn gut with toil, ant unfit for further warſarez) whereas 
fiefs were given at-firſt|gratvitouſly, and to vigorous warri- 
ors, to enable them to do futuse military ſer vic. 

Orrs have lopked.upon-the emperon Alexander: Ser- 
rus as the fit intoducer of: theſe tenuxes, becauſe he had 
diſtributed lands on the borders of the empire, which he had 
recoyered from the Barbarians, among his. ſoldiers, on- the 
condition of their: deſending them from the.incurſiont of the, 
enemy; and hed, granted; likewiſe, that tha might. paſa to 
their children, provided they continued. the. ſame defence. | 
This opinion, indeed, is more plauſible than any of the.reſk 
chat derive their origin from the Romans, as theſe lands were 
de iven in conſideration. of future military ſervice, yet, when 
we conſider, on the one hand, that in no other inſtance did 
theſe eſtates agree with frei, but had all the marka of Ro, 
man property; and that, on the other hand, feudal grants, 
re not, for many ages, deſcendible to heirs, but ended, at 
rtheſt, with the life of the grantee; we ſhall be obliged 
to. A w ee ee 24:80 of OF: 
going 

"Tax. farmila of ſome others, thas. * nde on 
were derived. from. the Roman agents, bailiffs, uſufructua- 
ries, or farmers, is ſcarce worth confuting ; as theſe reſem- | 
bled only, and that very little, the loweſt and moſt improper ® 


feuds ;_ and them not in their original ſtate, when they were 
precarious, but when, in imitation of the proper military 


fief, which certainly was the original, they were become 


more permament. 
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bre d aa 1 Liner: » 
| „ er Some reſort as far as Conſtantinople for the 
riſe of flefs, and tell us chat Conſtatttine hail rink 
was their fonnder; but he lived in tlie tenrh"century; at a 
bine that this law/ was already in France, Germany; Italy, 
and Spain, where it had arrived very near its full perfection, 
and was therefore undoubtedly his model: ſo that; though 
we muſt acknowledge him the firſt who introduced 
theſe tenures' into the Roman empire, td find its original, 
ve muſt lod back into earlier ages, and among another 
| 35 ic 161 t eee een de lan. 
Tur protenſions of the Romans loving beer conſidered; 
and ſet aſide, it follows, that this law muſt have taken its 
riſe among the barbarous nations, but from which of them 
particularly, remains to be enquired. Some, ſolicitous for 
the honour of the antient Gauls, quote Cieſar's account of 
their manners, cor gui opibur valebant multos habuiſſe devotos, 
| Quos ſerum ducerent in bella, ſoldurio1-fua lingua nuncupitor ;" 
quorum het erat conditio, ut omnibus in vita commodlis cum iit 
fruerentur quorum amicitie” ſe dediſſent 5 guad fi quid per vim 
accidiſſet, aut eundem caſum ferrent, io aut mortem ſibi con- 
friſcerent ; in which' words they imagine they have plainly 
the mutual connection · between lords and vaſſals. The Spa- 
niards too put in their claim for the antient Celtiberians, of 
whom Plutarch, in his life of Sertorius and Valerius Maxi- 
mus, gives the ſame account that Cæſar doth of the antient 
Gauls; and Sir Edward Coke, in his zeal for the common 
law of England, (which, although he did not know it, is 
| certainly feudal) relying on fabulous hiſtorians, carries its 
antiquity ſo far back as to the Britiſh kings of Geoffry of 
Monmouth. But one ſhort and plain obſervation will fully 
diffipate ſuch vain conceits, namely, that, whatever were the 
original cuſtoms of the barbarous nations, inhabiting Gaul, 
Spain or Britain, they were, many ages before the riſe of 
this law, entirely annihilated and forgotten. Gaul, Spain, 
and Britain, were, for centuries, Roman provinces, governed 
; entirely by Roman Magiſtrates, according to the imperial 
laws. For the Romans were particularly ſtudious of intro- 
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anguage, 
among the:cotupreret "rations, arthotfuret Ind moth aifees- 
— — F 


—- Hznon; it'epptanytwernuft{fmls the true original of this: 
la among thwſe nations that deſtroyed the Weſtern Empire 
of the Romans; where we firſt perceive the traces uf it; 
that is; among the Franks, Burgundians; Gothe, and Bom 


bards! Of theſe the firſt and jaſt have ihe greateſt number | 


oÞadvocates:3:andþ whether out of-jealouſy' to the French 


monarchy, or not, I cannot determine, the majority declare 3 
for the Lombards. - Theſe different opinions, however, may _ 


be exfilyadjuſted;' by diſtinguiſhif the 

latu las I hall ealh it, while the grants Were at will, or ow 

years, or at the urmoſt for life and chat which is more pto-- 
perly and ſtricti called feudal; whenithey:became tranſinit- 

ſible to heirs, and ere fetiled as inherĩtances . As tothe 

beneficiary-law; modong uf theſe nations can lay a better 

claim to it than another, or with reaſon pretend thus th; 


pendent of the other, having eſtabſiſhed the ſame rules or 
rules nearly the ſame; which were, in truth, no more than 
the antient cuſtoms of each nation, while they lived beyond* 


the Rhine, and were ſuch las were common to all the different 


people of Germamy But, as to the law and practice of 
feuds, when they became inheritahe&s} there can be Hittlen 


doubt but it was owing te the Franks." For the boch of; 
'Lortibardy;/ athriowledge'thit the 
emperor Conrad; who lived about the year 10247 was "the? 
firſt that allowed fiefs to- be deſcendible in Germany and 


the ſeudal law, written ĩn 


Italy; whereas the kingdom of the Embards was deſtroyed 
by Charlemagne above two hundred years before; and he 
it was, who firſt eſtabliſhed among his own Franks the fac+- 
ceſſion of fiefs, limiting it, indeed, 
His ſucceſſors continued the ſame practice, and, by ſlow de- 


grees, this right of ſucceſſion was extended fo, that by the | 


time of Conrad, all the fiefs in France, great and ſmall, went 


in courſe of deſcent, by the conceſſion of Hugh Capet, ho | 


834 


reft-formed their uplani upon its model, euch? of them inde- 
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only to one decent; | | 
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| deed; eſtabliſhed his family ———— — 
weakened the power of: that crown,/thatit-epſt much trbh- 
ble; und the labopr-of "_ | comturier, toregdim'the-ground: 
them loſt. 1 e ONT Tu "> carrot 10 
— the feudal law's from the 
Deeds ſeems owing to this, — . thoſe © 
cuſtoms were firſt redueed into writing. and/compiled it two 
books, about the year 11 f, and have been received as au- 
tbority in France, Germany, and Spujn, and contantty 
1 das ſueh. But then it ſhould de con ſidered j that the. 
1 written law in theſe booles is, in each of thoſe nations; eſpe- 
| cially in France, | controuled by: their / unwritten cuſtoms; 
which::ſhews plainly, that they are redeived-only as: evi. 
dence-of their own old legal practices. For had they been 
taken in as a ne law, they wouldihave>beed emirely rectiv< 
ed, and adopted in the whole. Sen ee ee 
| Bor if, in this point, Ii ſhould be miſtaken iand the Lom 
birds were really the firſt framere of the feudal law, yet I: 
A believe it will be allowed more proper for the perſon o 
| fills this cbait to dedbce the» -progreſs-of+it through the 
Franks; from whom 'we. certainly-borrowed it, than to diſ 
tract the attention of hi$:audience, : by diſplaying the ſeveral- 
minute- variations of this. law, that happened as it was uſed 
indiffsrent- nations. Pocthe nation ↄf the Franka, there- 
| fore, I. ſhall, principally confine myſelf, and endeavour to 
ſhew by what ſteps / this ſyſtem of cuſtoms was formed 
among them, and hoi their conſtitution, the model of our 
3 " ownr Juſt after the:conqueſt, aroſe, and at the ſame time I 
fall be partieularly attentive to thoſe patts of it · only that 
prerailed in England, IS AAS. Muf- 
trate our domeſtic inſtitutions. . I 6 » 
Ix order, then, to illuſtrate the: orightalob-ihie- French] 
conſtitution, and: of their beneficiary; and its ſucceſſor the 
feudal law; it will be neceſſary to enter into ſome details as pt 
tothe „ while they continued in Ger- 
many, 


— 
; j 1 


oy LAWS 07 TNODOND. - 


der bey pala the une; as — 


diculars of their thiſtory;.. when ſettled — Int 
.ſhew the reaſons of their originaboaftonizand the ends Meir 


which, for ſo many :ages,'it flouriſhed throughout Europe. 
As ſxilful naturaliſts diſcover in the feed the Tudimentsof a 


future tree, ſo, in a fem paſſages of Ceſur and Tacitus, 


the. cuſtoms of the Germans, may be ſeen the old | 


concerning 
feudal law, and all its original parts, in mbrys; which, in 


ſelves, grew into a perfect and complete body. It will be 
highly proper, therefore, for the clearer comprehenſion of 
what is. to follow, to dwell ſomewhat particularly upon, and 
to make ourſelves acquainted with, the manners and inftitu- 


tions of thoſe people; and for this purpoſe, perhaps; it will 


be ſufficient to-conſider- them under the ſeveral following 


heads, viz. their general diſpoſition and manners, the'ſeveral = 
tanks and orders of perſons among them, their form of go- 


vernment, and che nature of thelr policy ʒ their regulations 
touching property, their methods of adminiſtering juſtice, 
— — res Scrum ngrodyrymcrag 

F ins r, as to their manners and general diſpoſition. Ger- 
many was at that time a wild uneultivated country, divided into 


a great number of ſmall eantons, ſeparated from each other 


by thick foreſts, or impaſſable moraſſes, and inhabited by a 
rude and ſimple people, that lived either by the chace or 


paſturage, and were always either in a ſtate of open wur, or 


« ſuſpicious peace with their neighbeurs: a cireumſtaner 
that obliged every one of theſe little ſtates to eſteem -millita- 
ry virtue in the*firſt place, and to train up all their people, 
Wc 1h wp in ehe conſtant uſe of arms; and to keep 
<wally in 4 n ee 2 
or defence. (44. N L278 18-4 Lal 161391675; oe.” 
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proceſs of tirae, by gradually dilating and unfchding them- | 
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i tee bees and others, 


1 — better adapted its: the adts:of 
Deadceg theſe nations twere: neceſſariiꝝ idiſt ibuted into tx 


tanks z; thoſe in hom the ſtrength of the dociety conſiſted, 


the ſreemen or ſoldiers, who were, properly ſpeaking, the 


only members of che community, aud :whoſe-whole/employ- 
ment was war, or (in the intervals of hoſtilities, what hint Xe- 
nophon conſiders as its, image) hunting, and an inferior, order 
of people, who. were ſervants to them; and, in return for 
protection, ſupplied the warriors with the neceſſaries of life, 


occupied : the lands for them, -and- paid ſtipulated rates of 


cattle, clothes, and ſometimes corn, namely, where they had 
wen the uſe of agriculture from the neighbouring Ro- 
97 follow Craig in calling them ſervants rather than 
eee expreſſion much more ſuitable to their condition; 
lor they were not condemned to laborious works, in the 
hauſes of the freemen, as the ſlaves of other nations were. 
' Among theſe ſimple. people; the wives and children even of 
the.greateſt among chem, and the old. men, unfit for the 
toils of war, were their only domeſtics. - The ſervanta af 
the Germans lived apart, in houſes of their own, and when 
they had rendered, 40 theit lords tlie ſerviees due by agree 
ment, they were ſecured in the reſt; as their own property; 
ſo that a ſervant. amongttheſe people, though meanly conſi- 
dered by the ſuperior, rank, was, in truth, more a freeman 
chan the generality of the Romans under their emperors. It 
bas been an antient obſervation, that ſervitude among the 
northern nations hath always! been more gentle and mild 
than among thoſe that lay more ſoutherly: a difference, to 
be aſcribed to the different manners of the people, reſulting 
partly from their climate, and partly from their way of, life. 
Aplain and fimple people, unacquainted with. delicacies,wete 
contented with the plaineſt;tare.; Which ws enſily ſupplies, 
without affli ing their ſeryants, with heavy r, rand ga 
no toom for envy and diſcautent in thę breaſts.of the infeci- 
ors. And a nation that alw ways the ſword in their hands 


were too conſcious of. their,omne ſtrengths, 0 entertain fany 


5 from thoſe NY, fromthe. auß tneſs for hat 
profeſſion 
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_profedion, ined to tber rempley ments. All ma- 
— e to eat on che onaſide, and to envy and dif- 
content on the other, being remoped, werneed. not be ſur- 
prized at the general humanity with which the ſervants were 
treated in theſe northern regions. Putting them in chains 
was a thing exceedingly rare, and the killing them, except 
in a ſudden guſt of paGon (an accident which frequently hap- 
pened among the freemen chemſelves) was almoſt unheard of. 
The only difference in that caſe was, that the death of a ſer- 
vant was not locked upon as a public crime, he being no 
member of the political ſociety, and therefore was not pu- 
niſhed . Such then was the mutual affection and confidence 
of theſe two ranks in each other, that whenever there was 
occaſion, they made no ſeruple of arming ſuch of their ſer- 
vants as were capable, and, by making them ſoldiers, ad- 
mitted them into the number of freemen; and the hopes of 
ſuch advancement, we may be aſſured, was a ſtrong induce- 
ment to thoſe of the lower rank to behave: in their ſtation 
with fidelity and integrity. Another cauſe of this great 
lenity to their ſervants aroſe from a cuſtom peculiar to the 
Germans, which ordained that an inſolvent debtor ſnould be 
reduced to ſervitude; until, either by his labour, the creditor 
. was ſatisfied, or, as it frequently happened, the debt was 
paid by the inſolvent's relations. It was, indeed, reputed 
di ſhonourable for the creditor himſelf to retain his debtor in 
ſervitude; but then iy: either r the ne 
-fome other petſon 0s 4 
Ro ſo plain Wann Wo 62 = thowght, | 
debts were rare, and that few inſtances occurred of freemen's 
being reduced to ſlaveryʒ but Tacitus aſſures us of the con- 
trary. Theſe people were poſſeſſed with the rage of gam- 
ing 10 fuck a degree, chat nothing was more common than 
to ſee them, when all their property was loſt, ſet their li- 
berty itſelf at ſtake. It was natural; therefore, to treat thoſe 
with gentleneſo, Who had been once perhaps the moſt valu - 
able members of the body politic, eſpecially-/for them who 
8 privileges depended on the uncerta in capriees 
of the fame goddeſs Fortune, and that an unlucky throw 
c | . might 
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We 1 Ne been ö —— d M. bid 
| Hhew; that, even in dheit infuney, the feudat maxim ere 
more favourable to- the natural liberty f eriaalcind, tam the 
as and cuſtoms!of — wks?” a 


would. — — and atv ithip Many! to the 
whole body of the people; eee av prefent in our 
excellent conſtitutiuu ss. 
To return, therefore, o'the freemen': We find ho ttaces 
of any different orders of men among them: but as no Kind 
of government, however rude, can ſubſiſt without ſome ſubC⸗-⸗- 
ordination, and as it was umpoſſible:for them all to continue 
together in one body, it was found neceſſary, in order to di- 
perſe them round the country, that they ſnould be ſubdrvided 
into leſſer parties, and to appoint to each a chief, the moſt 
eminent and capable among them; "who, when a diſtrict was 
aſſigned him, diſtributed that among his followers; who 
again, after having retained what he eſteetned [ſufficient for 
his own purpoſes, - aſſigned part of what they had ſo reverv- 
ed to their ſervants. - Apd here, indeed, we ſee the firſt rude 
original of lords and vaſſals. 'Theſe lords were thoſe, of 
whom Tacitus ſays, De minoribus rebus principes conſultant. 
One of theſe lords, and to him a larger territory vas aſſigned 
than to the others, was the head of the whole body-politic, 
and honoured with the title of king. He was the ſuperior, 
who, at their general aſſemblies, made the diſtribution alrea- 
dy mentioned, and appointed the other lords. And, beſides 
his excelling the others in the enjoyment of a more extenſive 
diſtrict, and in having a greater number of vaſſals and ſer- 
vants, he was remarkably diſtinguiſhed from them in two 
particulars. , His office was for life, and, in > 
hereditary ; for, in every nation there was one family, de- 
{cended, it is to be preſumed, from the firſt" founder of the 
ſtate, or ſome ancient hero, which was the only family no- 
ble by birth among them, and the members of which alone 
were capable of this high ſtation. Not that theſe kings ſuc- 


eceded in a lineal, or any other regular oourſe of deſcent; 
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for Tacitus inti cient chat they were dest, 
rere 
who conſiders attentively the circumſtances of theſe people, 
always either ready to N their neighbours, or dreading 


invaſions from them, will allow, that any kind of a conſtant 
regular r ſucceſſion was inconſiſtent with their preſervation. 


They were neceſſitated to chooſe among t the royal family a 
man in the flower of youth; or, at leaſt, in the vigour of life, 

who, by his valour and wiſdom, might prove the proper head 
of a nation always in a ſtate of war. This will appear be- 


yond a doubt, if we examine the ancient practice of all the 
kingdoms founded by the Germans. Look over the liſts f 


theif kings in any one nation, and examine thie degree of 
kindred in which they ſtood related to each other, and yo 
will find them all, indeed, of one family; but you will, at 
the ſame time, ſee that ſcarce a third of them could derive 


their kindred, by way of title or deſcent, from their imme- 


diate predeceſſor: yet were they obeyed cheerfully by their 
ſubjects, nor ever looked upon in thoſe days as uſurpers, 
though ſeveral modern writers, poſſeſſed with opinions of 
their own ages, ſince kingdoms are almoſt univerſally ſettled 
in a regular courſe of deſcent, have been ſo liberal i in beſtow- 
ing that title upon them. 
MoNnTESQUIEU allows this was the manner of ſucceſſion 
in the ſecond race of the Franks, but inſiſts that thoſe of the 
firſt inherited lineally. But was this ſo originally, when 
Clovis came to the crown, he who firſt united all the Franks 
under one ſovereign? We find fix or ſeven independent ' 
kings of the Solian Franks, every one ' of them Clovis's 


near relations, and conſequently deſcended from a common 


anceſtor, at no very great diſtance. He thought not himſelf, 
nor his poſterity, ſecure in the poſſeſſion of the throne, until 
he had totally extirpated every other branch, and reduced the 
royal family to his ſingle perſon. Then, indeed, there was 
Bo danger of a competition upon his death. So far was the 
crown from deſcending to any determined perſon, that the 
kingdom was divided among all his children; and, for ſeve- 5 
nn 9 was Tellowed in one genera- 
' tion, 
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tion, and in the next a new diviſion took place ; nor, in all 
his time, do we hear of any other title ſet up, than what 
followed either from the will of the father, the conſent of 
the people, or the fortune of war; which, it is apprehended, 

is ſufficient to ſhew, that, in theſe early ages, there were no 

invariable rules of ſucceſſion ſettled among the Franks. 

Otherwiſe, how came the kingdom wy he diviſible, and the 

right heir to be obliged to content himſe with a ſmall por- 

8 en of bin fuppoled lege! inheritance ? ROMs Ho df, 

Is the next lecture I ſhall give an ent ef e- 
panions of the prince among the Germans, and finiſh what 

F have to obſerve of the conſtitutions of their governments, 
and of their laws and cuſtoms, nnen . 
n PIR 


1 


e Eg en LECTURE 


e eus e ENGLAND 5 


1. E 'c 1 5 R * w. 


\EFORE" we Fe be fall 0 with a the 
ſeveral conſtituent uent parts of the German ſtate, it will 
be be to form a juſt notion of thoſe who were called 
the companions of the king or prince ; who, being choſen 
out of the moſt robuſt and daritig of the youth, and having 
attached themſelves partggularly to the perſon of their ſove- 73 
reign, were his chief defence in war, and the great ſupport | 
of his dignity in times of tranquillity. A few words of Ta- 
citus will ſet this inſtitution of theirs i in a clear light. Speak - 
ing of their princes, he ſays, « This is their principal ſtate, 
* their chief ſtrength, to be at all times ſurrounded" with a 
numerous band of choſen young men, for ornainerit and 
glory in peace, for ſecurity and defence in war; nor is it 
«a1 among his own people only, but alſo from the neighbour- 
«© ing communities, that a prince reaps high honour, : and 
great renown, when he ſurpaſſes in the number and mag. 
ce nanimity of his followers ; for ſuch are courted by em- 
* bafſies, and diſti with preſents, and by the terror 
4 their fame alone often diſſipate wars. In che day of 
ttle "tis ſcandalous for the prince to be ſurpaſſed in feats 
« of bravery, ſcandalous to the followers to fail in matching 
« the valour of the prince. But it is infamy during life, 
« and an indelible reproach, to return alive From a battle, 
« wherein their prince was ſlain. To preſerve him, to de- 
66 fend bim, and to aſcribe to his glory all their gallant a&i- 
« ons, is the ſum, and moſt ſacred part of their oath. - For 
from the liberality of their prince they demand, and enjoy 
< that war-horſe of theirs, and tliat terrible Javelin, dyed in 
© the blood of their enemies. In place of pay, they ate 
e ſupplied” with a daily table and repaſts, though groſsly 
« prepared, yet very profaſe. For maintaining ſuch libera- 
« lity and munificence, a fund is furniſhed by" continual 
*© wars and plunder.” 7 | | 
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Hanz, then, are to be ſeen moſt plainly the rudiments of 


5 that feudal conneQion, that afterwards fubſiſted between the 


king and all his military vaſſals, and of the oath of featty 


which the latter took to him. To his perſon, and to aid 
him in all he undertook, his companions were bound, during 
his and their lives, Hy the ſtricteſt ties; but as to other free- 


men, who lived apart in their villaged, the bonds of allezi-⸗ 
ance were much more looſe. This rude people had no no- 
tion of what almoſt every civilized nation hath laid down as. 


a maxim, that being born in, and protected by, a ſociety, cre- 


ates a durable obligation. They rved, indeed, in conſide · 
ration of the lands they held, in alf defenſive wars; and in all 
offenſive ones, which either were generally approved of, or 
in which they choſe particularly to, engage themſelves. Nay, 


ſo great was the notion of particular independence among 


theſe people, that they thought that all of the freemen or 
ſoldiers, except the comites, who had by oath bound themſelves 
to the perſon of the king for life, were at liberty to engage 
in expeditions, that neither the king, nor the majority of the 


nation conſented to; and that under leaders of their own 


' chooſing. For as, at their general meetings, war was ne- 


ceſſarily the moſt common ſubjeQ of deliberation, if any one 
propoſed an enterprize, all who approved the motion were 
at liberty ta undertake it; and if the king declined com- 
manding therein, they choſe a: general capable thereof nd 
when, under his conduct, they had ſucceeded, they either 


returned, and divided the ſpoil, and became ſubjects of their 


former king as before; or, if they liked the country they had 
ſubdued better, ſettled there, and formed a new kingdom, 
under their victorious leader. Duces ex wirtute ſumunt, faith 


l Tacitus; z a practicehard to be accounted for among nations 


expoſed to continual danger, and which muſt be thereby 
frequently weakened, on any other ſuppoſition, than that it 
was firſt introduced to diſburthen a narrow territory, over- 
ſtocked with inhabitants. This effect, however, it muſt 


have had, that their kings were rendered more martial, and 


obliged equally by en, * 
every 
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every expedition, E 


number of their fubjects. | 


' From this cuſtom Monteſquieu very gende conjec - 


tures, that the Franks derived their right of conferring on 


their mairs de palais the power of war, ata time, when, by 
the long continued ſlaughters of the royal family, they were 


6 obliged to place the crown or the heads of minors, or of 


Princes as incapable as minors ; a power that enabled them, 
by degrees, to uſurp the civil adminiſtration, and at length 
to transfer the title alſo of roywity to a new race, in "oY per-" 
fon of Pepin. | 
Su cn, chen, was the face cb Ge ſtate. A king 
chokn for his illuſtrious extraction, attended by a numerous 
body of choſen youth, attached to his ſervice in war by the 
ſtricteſt bonds of fidelity, a number of freeten divided into 


villages, over each of which was an elective chief, engaged, 
_ likewiſe, to a military duty, but in a laxer manner; and un- 


der all theſe were the ſervants, who 'occupied the greateſt 
part of the land, and ſupplied the freemen with the neceſ- 
faries el nien 

Ir is time now to attend a little to their domeſtic policy, 
and toinform ourſelves what were the rights of each of theſe 
orders in the time of peace. The king, we are aſſured by 


Tacitus, was far from abſolute. He was judge, indeed, 


among his own peculiar vaſſals; that lived on his Vemeſne, 
as the other chieftains were in their reſpective diſtricts. 
He preſided in their general aſſemblies, and was the firſt 
who propoſed matters ſor their deliberation. His opinion 
had great weight, indeed, from his rank and dignity, but his 
power was rather that of perſuaſion than of command. 

The royal family was no otherwiſe diftingyiſhed from others, 

than as their perſonal merit acquired influence, or their high 

birth and capability of ſucceſſion engaged reſpect. The 
companions of the prince were. highly honoured for their 
faithful attachment to him, and their valourous atchieve- 
ments in war; but, as to rights and privileges, were on the 
common footing of other freemen. The only diſtinction was 


between the chieftains, or lords of the villages, and the vaſ- 
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ſals who were under theit juriſdition. The chieftains were 
judges in their reſpeQive diſtricts, but, to prevent partiality, 


to each of them were aſſigned. an hundred perſons, choſen 
among the populace, to accompany: and aſſiſt him, and to 
help him at once with their authority and their «counſel, 
And this inſtitution was, in all probability, the original of the 
juriſdi ction of the pares curꝭæ in the feudal law. Another, 

| and a very great check on their chieftains, was their being elec- 
tive, and conſequently amoveable every year, if their conduct 


was diſpleaſing either to prince or people. Theſe elections, 
as well as thoſe of their aſſeſſors, were made in their aſſem- 
blies; where, indeed, every thing of any conſequence was 


tranſacted, 5 therefore they deſerve to be partiqularly | 


treated of. 
Tuxsz commations, then, unleſs 1 were Gant 


onextraordinary occaſions, were regularly held once a month, 


on certain ſtated days; but ſuch was the irapatience of this 


people of controul, or any regularity of proceeding, that 
Tacitus obſerves, that frequently two or three days were 


ſpent before they were all aſſembled, when they were met. 


For in theſe meetings, every freeman, that is, every ſoldier, 
had an equal voice. They appeared all in arms, and ſilence 
was proclaimed by the prieſts, to whom. alſo it belonged to 
keep the aſſembly in order, and to puniſh all diſturbers of 
its regularity. The king in the firſt place was heard, next 
ſuch of the chiefs, as had any thing to propoſe, and laſtly 
others, according to their Precedence in age, nobility, mili- 
tary virtue, or eloquence. If the propoſition diſpleaſed, 


they rejected it by an inarticulate murmur, If it was pleaſ- 


ing, they brandiſhed their javelins; the moſt honourable 


manner of ſignify ing their conſent being by the ſound of their 


arms. But this approbation of the general aſſemblies was 
not of itſelf ſufficient. to eftabliſh a reſolution. As the ſud- 


den determinations of large multitudes are frequently. raſh, 
and injudicious, it was found neceſſary to have what they had 
ſo determined re-conſidered by a ſole body, who ſhould have 
a power of rejecting or confirming them. For this purpoſe 
the chieftains were formed into a ſeparate aſſembly, who, in 

conjunction 
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"hat tad beenagreed to by the people at large. 8 
So cn then was the conſtitution Ge Gn hiegkin, 8 
——— ſo. nearly reſembling our own at preſent, as at 
firſt view would tempt any one to think the latter de- 

rived immediately from thence. Vet this was not the 
caſe. With reſpect to the Saxon times, as far ad we can 
judge from the few lights remaining, the form of govern- 
ment ſeems very nearly to reſemble thisaccount which 
Tacitus gives us, but, for two centuries, at leaſt, after the 
conqueſt, the Engliſh conſtitution wore a face purely feudal. 
The ſub-vaſſals had long loſt the privilege of being mem- 
bers of the general aſſembly, from cauſes that ſhall be here- 


after attempted to be explained; and the whole: legiſlative © | 


power was lodged in the king, and his immediate vuſſals, 
whoſe intereſts frequently claſhing, and-creating continual 
broils, it was found neceſſary, for the intereſt both of che 
ſovereign and nobles, that a proper balanee ſhould be form- 


ed. Accordingly, much at the ſame time in France, Spain, * I 


and England, namely, in or about the thirteenth ' 
the happy method of re-admitting the third eſtate, by-way : 
of repreſentation, was found out, with an addition very fa- 
vourable to the natural rights of mankind, that traders and 
 artizans, who before had been treated with the moſt ſovereign 
contempt, were now permitted to make part of ae general 
aſſembly, and put on an equal footing with other ſubjects. 
Bur to return to the aſſembly of German chieftains, or 
their houſe of lords, as I may call them; beſides a ſhare in 
the legiſlative power, they were likewiſe a council, to aſſiſt 
the king in the execution of the reſolutions of the general 
afſerfibly, and determined ſolely by their own authority all 
matters of lefler moment, that did not immediately affect 
the whole community. ' De 22 r ac: et 9 
. de majoribus omnes. 
Max other things were likewiſe tranſAted . ge · 
neral aſſemblies, as particularly the admiſſion of a neu mem- 
ber into the political ſociety. When a youth was judged . - Þ 
capable of bearing arms, he was introdueed by his relations 
N D 4 | into 1 


into the aſſembly; and if they teſtified his capacity of wield; 


ing them, he was dignified with a lance and javelin by one 


of the chieftains, or by his father, or ſome other near rela- 
tion. This was his toga virilis. Then, and not before, 


was he emancipated from the family he belonged to, was 


permitted to become a ſoldier, and in conſequence admitted 
to all the privileges of a free ſubject. A practice that, in 
after ages, gave riſe to the . and _ manner of 
| creating knights. 

Tuis, likewiſe, was the pps ho of anos crimi- 
nals of public crimes, namely ſuch as were looked upon by 
thoſe people particularly to affect the whole ſociety ; neither 
was it unuſual, likewiſe, to bring hither accuſations of private 
5 wrongs, if the party injured was apprehenſive of partiality 

in his own canton. 

Bur the buſineſs of greateſt moment, next to FR BOW 
was that once in a year, in theſe aſſemblies, each village, 
with the approbation of the king, choſe their chiefs, and 
their hundred aſſiſtants. Here it was they either received 
a teſtimony of their good behaviour, by being continued in 
office another year, or ſaw-themſelves reduced to the rank 
of private ſubjects, if their conduct had not been acceptable. 
At the ſame time were the lands diſtributed to the ſeveral 
chieftains, which leads me to ſay ſomething on the next head, 
their regulations with reſpect to property; as to which their 
inſtitutions were very ſingular, and totally different from 
thoſe of all ancient, as well as modern, nations. 

ALL property being then naturally diviſible into two kinds, 
moveable and immoveable, of the firſt theſe people had but 
a ſcanty ſhare, their whole wealth conſiſting in their arms, 
and a few mean utenſils, and perhaps ſome cattle. Ihe uſe 
of gold and filver, in the way of commerce, was utterly un- 
known to them, except to a few of their nations, namely 
ſuch as lived near the Rhine, and had acquired ſome by deal- 
ing with the neighbouring Gauls. Conſequently, there was . 
no ſuch thing as an accumulation of wealth among them, or 
any great diſparity in the diſtribution of this kind of property, 
oyer which each had uncontrouled dominion during his 2 

ut 


©. 
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But as teſtaments, or laſt wills, were unknown arnongſt them 
upon death, the right went according to the plain dictates of 
nature. Tacitus ſaith, „ To every man his on children 
<:were heifs and ſucceſſors. For want of them, his neareſt 
« of kin, his own brothers, next his father's brothers, or his 
mother's.” Whatever there was, was divided among the 
males next in degree; ſave that to each of the females, a'few | 
arms were aſſigned, the only dowry in uſe among thoſe ped 
ple; a dowry which, as Tacitus faith, ſignified that they 
were to ſhare with their huſbands in all fortunes of life and 
death. Accordingly, they conſtantly attended them to the 
field, were witneſſes of their'valour, took care of the wound- 
ed; and often, if their party had the worſt, they ran into 
| the tanks, and, by their POE danger; en the 
nene the charge. * 
ZB r vith reſpect to dens, user property; we eee 5 
very different. Here à man had only the uſe, or 5 
of the profits; and that, too; but a temporary one. The 
Ne 2s 4 or dominium verum, n 
nity at large; and was, at the end of ever) 
out, and diſtributed to the ſeveral tribes of the people; and 
the portion aſſigned to each was after that fibdivided to tlie 
reſpective individuals; w ho by theſe means were perpefual- 
iy removed from one part of the territory to another; nor 
could any man tell in what place his lot was to fall the next 
year. And chis cuſtom, ' abſurd us it ſeems td us, they were 
fo fond of, as to continue for ſome time after they ſettled "in 
the Roman territories ; until, growing dy degrees"acquaint- | 
ed with the conveniences of life; a chünge of manners was 
introduced, and they wiſhed for mote” ſettled habitations. 
Then came into uſe gramts for terms of gears, after for life, 
and laſtly, eſtates deſceb{ible to heirs,” Which are thoſe we, 
properly ſpeaking called fes This coneinuaf removal of 
Habitation, ſo intolerable to a people any way accuſtomed to 
comfortable dwellings; wu no manner of thconvenience to 
them. Their little ſubſtance was eaſily rembved, and two 
or three ay. were e to ere i ſorry hovel, which 
122 F 1 770 rM WET 
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| contented the wi ſhes of eee eee them. But their 
paſſion for this conſtant change of place ſeems derived from 
chat condition, which I have already abſerved they were in, 

namely, a middle ſtate, between bunters-and-hepberds; and 


1 85 that they ſtill retained that practice, was an evidence that 


they had not been, long reclaimed from a ſavage life. Tacitus 
indeed ſays, that, in the intervals of war, they were not 
much employed in hunting, but lived a lazy nnd inactive 
life. This, however, I apprehend, muſt be underſtood only / 

of a ſew nations, neareſt to the Romans, where game was 
not ſo plentiful, and not of all the Germans in general: for 
it is certain the Franks had a ſtrong paſſion that May, aſter 
they were ſettled in Gaul; and from them the plan of the 
Foreſt laws, ſo juſtly. complained. of in England, aſter the 
conqueſt, was derived. And true it is, that whole nations, 
as well as individuale, were poſſeſſed with this rambling in- 
clination; and that, not always with a view of ſettling in a 
better country. If the Germans changed their barren wilds 
for the warm ſun and fertile climate of Gaul, we are aſſured 
by the ſame authority, that many tribes of the Gauls, on 

the other hand, removed to the foreſts of Germany. If 

Jorrandes tells us, that the Goths quitted the bleak and 
barren mountains of Scandinavia for the pleaſant banks of 
the Danube, he like wiſe informs us, eee . 
returned back into, their native country. | 
As to their methods of adminiſtering-jutice,Thave — 
obſerved, that.theig-chieftains,/ inthe; ſeveral diſkrifs, aſſiſt- 
ed by their aſſeſſom, were their judges. Before them all 
cauſes were brought - which were not diſcuſſed i in their ge- 
neral aſſemblies ; but as to the manner of inveſtigating. the 
truth, all: the German natiomz did not agtee. Nay the 
Saliat Franks differed conſiderably from their brethren, the 
Ripuarian Franks. If the judge, or his aſſeſſors, or any of 
them, had knowledge of the fact in diſpute, which often 
8 happened, as theſe people lived much an public, and in the 
open air, they gave ſentence an-fuch their knowledge. This 
was common to them all; but if there was no ſuch know- 
ledge in any of the pares curie, as I may call them, and the 
148 


- ws «>. ifs.” - * * * W 2 
» a*rJd +: SIDE: — r "LIES 2 
* * ver of 4 * / 7 - v3 2 * «# 7 * 
3 L : a 1 


N 
4 

bed > - 

= 


. LAWS or ENGLAND. 43 
fact in queſtion was denied, the Salians proceeded thus: 
Thie accuſer' or plaintiff produced his witnefles,. the aecuſeck 
did the like; and on comparing the evidence on both 
the judges gave ſentence. If the plaintiff had no v 
be) defendant, on bis demial, was. diſmiſſed of courſe... 
the witneſſes for the plaintiff, failed in fully proving the 
point, and yet their teſtimony was ſuch, as induced a pre- 
ſumption which the other party was not able to remove, the 


trial was referred to the ordeal. That of boiling, water was 


the moſt uſual among them. The manner was thus: The 
perſon ſuſpected plunged ik hand inte the boiling water, 
which was aſterwards carefully cloſed up, and inſpected at 
the end of throe days: If no ſign of the ſcalding then appear- 
ed, he was acquitted ; if otherwiſe, he was eſteemed guilty. _ 
Ix is ſtrange that any people ſhould, for ages, mage uſe of 
ſuch a method, which avery little reflection, or common ex- 
perience, might eaſily ſatisfy them had no manner ef cn. 
nection with guilt or innocence. Hut, beſides the groſs > far | 
perſtition of theſe nations, who thought: the hanour af pro- 
vidence concerned, in the detection and puniſhment of orimi- 
nals, Monteſquieu. bath given us ; anpther ,reafon for this 
practice, . which,..whether-juſt or, not, for its ingenuity de- 
ſerves to be taken notice of. He obſerves, that the military 
profeſſion naturally inſpires its votaries with magnanimity, 
candour and ſincerity, and with. the utmoſt ſcorn. for the 
arts of falſhoog and. deceit. This tryal, then, he imagines = 
calculated to-diſcover:plainly to the eye, whether the perſon 
accuſed had- ſpent his Whole life in the arts of war, and in the 
handling of arma. For if be had, his hands would thereby 
Have acquired ſuch, a callouſneſs, as would prevent any im- 
ber an seem the boiling water, diſcernible at that diſtance 
of time. He therefore was acquitted, becauſe it was pre- 
ſumed he would not ſcreen himſelf by a falſhood.., But if 
the marks appeared, it, was plain he was an e ſoldi- 
er, had refill} ch force of education, and the genetal bent 
of his countrymen; that he was not to be moved by the ſpur 
of conſtant example, that he was deaf to the call of honour; 
and conſequently ſuch a perſon whoſe denial could have no 


weight to remove the preſumption againſt him. 


— 
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1 Tuxsx were the methods of trial among the Salians, but 
the Ripuarian Franks, the Burgundians, and and ſeveral other 
1323 nations adted very differently. No. witneſſes were 


among them on either ſide, but they contented 
themſelves with what were called negative proofs ; that is, 
the perſon accuſed ſwore poſitively to his own innocence, 
nnd produced ſuch a number of his relations as the cuſtom of 
the country required: or if he had not relations enough, the 
number was made up out of his intimate acquaintance : 
Theſe were to ſwear that thgy believed his oath to be true, 
and upon this he was acquitted. But if he declined the oath, 
or could not produce a ſufficient number of compurgators, he 
| was found guilty ; a practice that fully proves theſe nations 
were, when this method was ee gg e g . 
ſimplicity and ſincerity. 
Bur as, by this means, e Vith the 
aſſiſtance of a few others as wicked as himſelf, was ſure to 
eſcape, the defects of this kind of trial introduced another, or 
rather revived an antient one, no leſs inconcluſive. Antiently, 
the Germans had no judicatures for the deciſion of private 
' wrongs ; but each in perſon took his own ſatisfaction, and 
this introduced perpetual combats. When the new method 
of trial came in uſe, a party ſeeing his adverſary ready to 
defeat his juſt demands, and ſcreen-his injuſtice with perju- - 
ry, reforted to his antient right, refuſed to accept the oath; 
and appealed to the providence of God by the tryal of battle: 
i method as abſurd, indeed, as the former, but peculiarly 
adapted to the way of thinking of the Germans, -who fre- 
quently, before they entered into a war, prognoſticated the 
| ſucceſs of it from the event of a combat between one of 
their own nation, and a captive of the enemy. This kind 
of trial gained ground of all among the deſcendants of this 
ferocious people, and introduced itſelf at length among the 
Salians, who had it not at firſt, and who, by admitting 
poſitive proofs, had no need of it ; and, thous long fallen 


into diſuſe, hath left behind its offspring private duelling. It 
hath been long fince PEN that this faſhionable cuſtom 
owed 
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owed its origin to theſe northern nations, the anceſtors of the 
preſent inhabitants of Europe, as no other nations, antient 


or modern, however martial or diſpoſed to war, had any 
knowledge or practice of it; but it is undeniably evineed by 
this, that as a lie, above all other provocations, is the 
| ſtrongeſt, and what lays gentlemen of honour under an in- 
diſpenſible neceſſity of duelling, ſo were you lie the very 
words mutually given and received in old times, the accuſ- 
tomed form of joining iſſue by battle, after which neither 


party, without perpetual OY and W & 


rank, could recede. _ 
I Have taken the tncre bstich bf chal PURE 4 


thods of trial among the old Germans, as every one of them 


hag been received into England. Concerning the firſt, the 
trial by witneſſes, little need be ſaid. As it is the faiceſt, 


and the juſteſt, it hay accordingly, purſuant to the practice of 


all other civilized nations, prevailed over all the reſt ;/ ani it 
is that, and that only, that we uſe at this day. But the or- 
deal alſo was in uſe among the Saxons, and continued ſome 
time after the Norman conqueſt; as appears, not oaly'by 
the old records of the law, but from the famous ſtory, whe- 
| ther true or falſe, of queen Emma, mother of Edward the 
Confeſſor, and the pld\-ſhares. The trial; by negative 
proofs; though out of practice, is ſtill in being, in what is 
called by ns the wager of law; where, if a perſon is im- 


pleaded in an action of debt, on a ſimple contract, — * 


clear himfelf, by ſwearing he oweth it not, and by produci 
eleven others, who ſwear to their belief that he has depo 
the truth. Hence it has happened, that, for a 6 
paſſial, actions of debt, in ſuch caſes, have not been bf ; 
but anMher, called an action on the caſe is the uſual in 
which admits the parties on both ſides, as to the — 


debt, vel non debet to an examination of witneſſes. For the 
laſt, the trial by battle, our old books are full of it, in real 
actions; and although, to prevent the inconvenience and un- 
certainty of it, the grand aſſize was invented; yet was it in 
_ thet t's, that is the. defendant's option, to chooſe which 
of trial he pleaſed. The lateſt inſtance of joining 

. iſſue 
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iſſue by battle, +I have met with, is in Dyer's Reports, 
in the beginning of Elizabeth's reign; but by this time ig 
was ſo much diſcouraged, that, by force of repeated ad- 
journments, the parties were prevailed on to agree, and 
judgment was at length Smet de ee dne of 
the parties appearing on the day appointed; for the combat. 
Wurxx the truth, by ſome of the methods above- 
mentioned, was aſcertained; judgment was to be given. 
Here it will be proper to obſerve, that, among theſe people 
there were only two kinds of crimes, that were looked upon 
as public ones, and conſequently capital. The firſt was trea- 
ſon, or deſertion in the field, the puniſhment hanging; the 
ſecond cowardice, or unlawful luſt, for they were ſtrict ob- 
ſervers of the nuptial band, the puniſhment: ſtifling in a mo- 
raſs, with an hurdle over them. It ſeems, at firſt view, ſur- 
priſing that murder, which. Tacitus aſſures us, from ſudden 
guſts of paſſion, and intemperance in liquor, was very fre- 
quent, ſhould not, as it ſo much weakened the ſtrength of the 
nation, be conſidered as a criminal offence, and puniſhed 
_ accordingly. But alittle: reflection on their fituation will 
reconcile us to it. The perſon ſlain was already loſt to the 
ſociety, and if every murder was a capital offence, the ſtate 
would loſe many of its members, who were Eg 


porters. Beſides, if the ſlayer had no hopes of mercy, no- 


thing elſe could be expected than his deſertion to their ene- 

| _ to whom he could be of infinite ſervice, and to them 
ite detriment, from his knowledge of their ſtrength 
circumſtances, and of the paſſes into their country, 
 thogwgh the moraſſes and foreſts, which were their chiefeſt 
& Murder, therefore, like other leſſer crinesSwas 
| among theſe people, as it was among the untient 
Greeks, who were in pretty ſimilar circumſtances, in the 
3 times, as Ajax aſſures us in theſe words, in the ninth 
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n e eee eee or Lata 
injured, that is, to the next of kin to the deceaſed, 

with a fine to On as an acknowledgement of his 
offence, and to ſociety to prote him againſt the 
future attempts of the party Grendel. Theſe ſatisfactions 
were not regulated originally, nor fixed at any certain rate, 
but left to the diſeretion of the injured, or next of kin. 
However, if he appeared extraordinarily unreaſonable, and 

: refuſed what was judged competent, the ſociety, upon pay 
ment of his fine to their head, bea eee 
tion, and warranted his 
other party, or his friends. e 
tled in the Roman empire, theſe ſatisfactions for each of- 
fence were reduced to a certainty by their laws. 
Tanis is as much as I baye thought neceſſary to obſerve. at 
preſent, concerning the manners and cuſtoms of theſe people, 
while they remained beyond the Rhine, It will yext be 
proper to ſee how far afterwards they retaiped them, and 
what alterations were intzoduced by Snipe aan: W 
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che theſe nations in their 4 into the N do- 
minions, and to take a view of the manner wherein they ſet- 
tled themſelves in theſe new coumries. The Roman em- 
pire had been long on the decline; but eſpecially, from the 
time of Severus, it every day grew weaker. This weak - 
neſs aroſe, in a great meaſure, from an exceſſive luxury, 
which diſqualified not only their great ones, but the bulk of 
the Roman people for ſoldiers; and alſo from the tyranni- 

cal jealouſy of their emperors, who were afraid of truſting 
perſons of virtue or ability, and had no other method of fup- 
porting their authority, than by employing numerous ſtand- 
ing armies, that, under them, pillaged and oppreſſed the 
defenceleſs populace z and laſtly from the licentiouſnefs of 
this ſoldiery, who made and unmade emperors according to 
their wild caprices. Hence | proceeded many competitions 


for that dignity, and continual battles and ſlaughters of their 


men at arms; the natural conſequence of which was, that 
whoever prevailed in theſe bloody conteſts, always found 
bimſelf leſs able and powerful to defend the empire from 
foreign enemies or domeſtic Ma than his predeceſ- 
ſor was. 

ABouT the year 200 after Chriſt, 9 me „ 
had been hitherto cooped up beyond the Rhine and the 
Danube, and kept in ſome awe by the terror of the Raman 

name, began to gather ſome courage from the weakneſs of 
» ig empire; and from that time few years paſſed without in- 
curſions into, and ravages of, ſome part of the ſouthern ter- 
territories, by one or other of theſe people; and how 
redoubtable they became to that decaying ſtate, may eaſily 


be judged from the particular fondneſs the emperors of thoſe 


days 


- 
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8 days had, upon every light adyantage gained over them, for 
: aſſuming the pompous titles of Gothicus, Vandalicus, Ale- 
mannicus, Francicus, &c. not for the conqueſt, or reducing | 


| into ſubjection thoſe ſeveral people, as in antient times, but 
; as for having checked them, and kept them Gut of the 


oman boundaries. 

Bo r thele invaſions of the Boche nations were a long 
time confined to the ſingle views of rapine and plunder; for 
as yet they were not fully convinced of their own ſtrength, 
and the enfeebled condition of their enemies. And perhaps 
they might have longer continued in this ignorance, and 
within their former bounds, . were it not for an event that 
happened about the year 370, the like to which hath ſeveral. 
times ſince hanged the face of Aſia. I mean a vaſt j irruption 
of the Hufns, and other Tartarian nations into the north 
of Europe. Theſe people, whether Yut of their natural de- 
ſire of rambling, or preſſed by a more potent enemy, were 
determined on a general change of habitation; and, finding 
the invaſion of the Perſian empire, which then was in its 
full g grandeur, an enterprize too difficult, © they croſſed the 
| Tant, and obliged the Alans and Goths, who lived about 
the Boryſthenes and the Danube, to ſeek new quarters. The 
former fled weſtward to Germany, already overloaded with 
[Inhabitants zvand the latter begged an aſylum from Valens 
in the eaſtern empire, which was willingly accorded them. 
f The countries fouth of the Danube were before almoſt en- 
tirely depopulated by their frequent ravages. Here, there- 
fore, they were permitted to ſettle, on the condition of em- 
bracing the Chriſtian faith; and it was hoped they, in time, 
would have proved a Nenne barrier againſt the incroach- 
ing Hunns, and, by a conformity of religion, be at length 
melted into vne people with the Romans. Por the attain- 

ing this purpoſe, they were employed in the armies, where, 
to their native fierceneſs and bravery, they added ſome ho- 
ledge of diſcipline, the only thing they wanted ; and man 
of. their kings and great men were in favour at court, a 
either ſupported by penny, or. raiſed to RR inf ths 
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N 0 the injudicio ouſneſs of this policy too ſoon' appeared; | 
| - indeed i it, was not to be expected, that a people uſed en- 
tirely to war and rapine, and uhaccuſtomed to any other 
method of ſubſiſtance, could i in a ſhort time be reduced to- 
the arts of ſocial life, and to the tillage of the earth; or be 
retained in any moderate bounds in time of peace, when, by 
| being admitted within the empire, they ſaw with their 
. . owneyes the immenſe plunder that lay before them, and the 
inability of the Romans to oppoſe their becoming maſters of 
it. During the life of Theodoſius they remained in perfect 
quiet, awed by his power and reputation; but when he left 
two weak minor princes under the guardianſhip of two in- 
tereſted and odious regents, it was obvious they could not be 
bridled much langer. Though, if we are to ctedit the Ro- 
man hiftorians, their firſt irruption was owing to the jealou- 
fy, Ruffinus, the prime miniſter of Arcadius, entertained of 
Stilicho, the guardlan of Honorius. 'T his latter, it is faid, 
_ ambitions of holding the reins of both empires, pretended 
that Theodoſius had on his death-bed appointed him ſole re- 
gent of both. For, though Areadius was now of ſufficient 
to govern of himſelf, he was, in truth, for want of ca- 
pacity, all his life a minor. Ruffinus, we are told, conſcious 
of his rival Stilicho's fuperior talents and power, reſolyed to 
facrifice his maſter* s. intereſt rather than ſubMit* to one he 
fo much hated ; and, accordingly, by his private emiſfaries, 
ſtirred up both 'Goths Fog Hunns, to Hall at once e on the eaſt· 
ern empire. 
Ix the year 406 theſe nations, o long irredvachicble 
enemies to each other, poured their ſwarms in concert into 
the defencelefs dominions of Arcadius. The Hunns paſſed 
by. the Caſpian ſea, and with unrelenting cruelty ravaged all 
Aſia to the gates of Antioch ; ; and at the ſame time the 
' Goths, under the ſo much dreaded Alaric, with no leſs fury 
committed the like devaſtations in Ulyricum, Macedon, | 
- (Greece, and Peloponneſus. Stilicho, thinking that His 
; ing the eaſtern empire would undoubtedly accompliſh"for 
him his long wiſhed-for deſire of governing it in the name 1 
Arcadius, as * did the weſtern i in chat of Honorius, haſted 


into 


let 1 pies or 100 f. Kb 1 
into Greece, with 4 well- appointed army but, when he 


had the barbarous enemy cooped up, and, as it were, at bis 
mercy, the weak prince; inſtigated by his treachereus mini- 


ſter Ruffinus, ſent him orders to retire out of his dominions. 


The Goths returned unmoleſted to the banks of the Danube, 
laden with plunder ; and Stilicho went back to Italy boiling 
with rage and reſentment, dut be never had r ; 


I che next year Germany, furtharged with ber own in⸗ 
habitants, and the nations who fled from the Hunns; 
perhaps, inſtigated by Ruffinus, to find work for Stilicho ut 
home, ſent forth her multitudes acroſs the Rhine ; and, for 
three ſucceſſive years, the Suevians, Alans, Vandals, and 
Burgundians, laid all the open country of Gaul wuſte; and, 
about the ſame time, Conſtantine, a Roman Briton, 4am: 
ed the imperial purple, and was acknowledged by 4 | 
mans of that ifland and Gaul. 

Tux weſtern empire was now utterly diſqualified for den 
fence” : Stilicho, the only man whoſe abilities and inifluence 
were capable of ſaving the falling ſtate, had been ſuſpected 
of treaſon in aſpiring to the diadem, and was put to death; 
and Alaric, having before effeftually plundered ' Greece, 
was now acting the ſame part in Italy, while Honorius, ſhut 
up in Ravenna, made but feeble efforts of refiſtance. Twice 

was Rome beſieged, once redeemed by an immenſe ran- 
ſom, and the ſecond time taken, plundered, and burnt. 
At length theſe calamities alittle ſubſided; Coriſtantine, the 
Britiſh uſurper of the empire, died; and all the weftern 
Romans again acknowledged Nene ; but the weſtern 
empite, though ſhe lingered ſome time, had received her 
mortal wound, and utterly periſhed in leſs than fifty years. 
The diſtrefſed emperor Honorius granted to the Burgundi- 
ans, who' were the moſt<civilized of theſe barbarians, and had 
embraced the Chriftian religion, the country. they had * | 
ſefſedthentfelves of, namely; Alſace and Burgundy. 
Goths, who were already Chriſtians, but of the us dry 
ſuaſion, having by this time exhauſted Italy, were eaſily 
_” on, under Atautphis, Alaric's ſucceſſor, to ſettle 
E 2 in 
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in the ſouth-weſt of Gaul, under a like grant; which coun- 
try had been quitted in the year 410 by the Sueves, Alans, 
and Vandals, who had over - run all Spain, and divided it into 
three kingdoms. And thus were two kingdoms formed in 
* the ſouth of Gaul, the new inhabitants of which cbming by 
3 compact, and under the title of the Roman emperor, be- 
S haved afterwards to the ſubjected Romans and Gauls not in 
/ the light of brutal conquerors. Though they themſelves 
retained their own cuſtoms, they indulged theſe in the uſe of 
the Roman laws, ſuffered them to enjoy a conſiderable por- 
tion of the. lands, and made no v 5 andi 
between themſelves and their ſubjeQs, F 
Tux Burgundians, particularly, we are Ane took 
two-thirds of the lands the paſturage and foreſts, with one- 
third of the ſlaves to look after their flocks, and left the re- 
mainder to the Romans, who were ſkilled in agriculture. 
They alſo quartered themſelves in the houſes of the Romans, 
which naturally produced an acquaintance and amity be- 
tween the two nations. But one great reaſon, as I appre- 
hend, of the lenity of theſe people to the vanquiſhed (and a 
ſimilar one will account for the Oſtrogoths and Lombards in 
Italy, afterwards, following 4 their example, which likewiſe 
* hath been taken notice of with wonder by ſome authors) was 
their neighbourhood to the Roman empire, which ſtill con- 
tinued in name in the weſt, and which they might well be 
afraid of ſeeing revived, under-a prince of ability, if their 
harſh treatment alienated the conquered people's affeQions 
from them. 
Bur different was the treatment the conquered met with 
from the Franks, who about this ſame time ſettled them- 
ſelves at a greater diſtance from Italy, namely, in Belgic Gaul. 
'The Franks, above moſt of the other German nations, had 
been for a conſiderable time attached to the Romans, inſo · 
much that if they did not receive their kings from them, as 
Claudian tells us they did from Honorius, at leaſt the kings 
received their confirmation from the emperors ; and they 
continued in this fidelity till the year 407, when they fought. 
a bloody battle with the Sueves, Vandals, and Alans, to 
| | prevent 
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prevent their paſſing palſing the Wins! to invade the Roman 
territories.” But when | they found. the weſtern" empire 
already diſmembered, they thought it not conbenient to lie 
fill; and ſuffer other Hattons to ſhare the prey entirely 
amongſt themſelves. The Sallans, therefore, took poſſeſſion 
of the preſent Netherlands, and the Ripvarians, to their ori- 
ginal country of Mentz and Heſſe, added Treves, Cologne, 15 
and Lorrain. Some have thought theſe people had grants 
from the Roman emperor, in the ſame manner as 1 have 


mentioned before concerning the Burgundians and Viſigoths; 


but 1 fhouſd, with others, '#pprehend this to be a miſtake ; 
for Etius the Roman general left the Gdths and Burgundi- 
ans in quiet "poſſeſſion of their ſeats, but defeated, and 
obliged the Franks to repafs the Rhine, which made them, 
after the danger was over, return with double fury; and 


for along time after they treated the conquered Romans in 


the ftile 'of maſters, and with many afflictive diſtinctions un. 
known to their bort the Goths and Burgundians. 2 
Max v, in the firſt heat of victory, they reduced to ſlavery, 
to à ſervitude” very different from what had been before 
pratiſed in Germany, and nearly approaching to what was 
uſed by the Romans. For whatever property was acquired 
by theſe ſlaves or ſervants, who in after ages were called | 


Villains, belonged to their maſters, not abſolutely, as at 


Rome; but the maſters claimed and took poſſeſſion of it, 
and they (I mean in France) for the enjoyment of what was 
permitted” them, *paid a ſtipulated tax called cenſur,” which 
was the only tax uſed there in thoſe ancient times. However, 
they did not employ them in domeſtic drudgery, but | 
them to live apart, as the proper German ſervants had done. 
Their duties were uncertain, in this agreeing with thoſe of 
the men of war, and differing from thoſe of the middle rank, | 
which I ſhall hereafter mention, and were of the moſt hu- 
miliating kind, they being obliged to attend at their lord's 
ſummons, to carry out dung, remove nuifances, and do 


other mean and ſexvile offices. The number of theſe ſlaves 


and villains for centuries perpetually increaſed, from the ma- 
ny wars both foreign and civil, theſe people were engaged 
E 3 in, 
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in, and the jus gentium of thoſe ages, by which. all that 
were taken in war were reduced to flavery 3, inſomuch that, | 

by the year. ooo, the number of theſe villains was im- 

wende, whole cities and regions being reduced to that ſtate. 


Tris introduction of a new order of men, unknown to 
the original German policy, and inferior to all others; was 
of advantage to that, which had before been the loweſt, I 


mean the ſervants, as they were called ; in Germany, or focage 
_ tenants, as they were called in England ; for the: duties they 


paid their lords were fixed at a certain rate, Which being 
performed, they were chargeable with no other burthens, 


and, though no members of the body politic, as having no 


ſhare in the public deliberations, either in perſon or by re- 
preſentation, | were. in reality free men. Theſe, with the 
addition of ſeveral of the captive Romans,. who were moſt 
ſkilful i in agriculture, were the ſucceſſors of the old ſervants 
in Germany; but their numbers, from the cauſes before - 
mentioned, the perpetual wars, continually decreaſed, great 
multitudes of them being reduced into the ſtate of villainage. 


i 


Tux ſoldiers, who were really what. compoſed the nati- - 


| on, continued for a longer time pretty much in the ſame 
ſtate as in Getmany; for a whole people do not part with - 


their accuſtomed uſages and practices on a ſudden. They 
changed their habitations as. before, the manner of judica; 
ture and adminiftering juſtice continued the ſame, they met 

in general aſſemblies as uſual, but, as they were. now diſ- 


_ 


Pere over a more extenſive country, not fo. frequently as 


formerly. When they were converted to Chriſtianity, which 


happened under Clovis, who, by uniting all the Franks, ſub, 
duing the Allemans, and conquering conſiderable: tracts of 
country from both. the Viſigaths and Burgundians, firſt 
formed a conſiderable kingdom, it was found exceedingly 
inconvenient to aſſemble every month. Thrice in the year, 
namely on the three feſtivals, was found ſufficient, except on 
extraordinary occaſions; and this method was continued. 
many ages in France and in England. For hundreds of years. 
after the conqueſt theſe were the moſt uſual and . 
times of aſſembling en "BI ; 


Bor 


Lor. 8. 


when theſe people 


the expence of the common ſoldiers, an, gvent partly, to be 


aſcribed to the general. zemblies being leſs, frequent, 2nd 


copſequently fewer opportunities occurring for. the. people. at 


large to exert, their power; in; we, . may 


years they had. ſpent ſucceſſively in camp, . before they 


them to a, more implicit ſubmiſſion to their leaders, who, 
from the neceſſities of tha war, were generally continued in 
command. And it is no wonder, that while. the authority 
of the inſeriar lords was thus every day gginipg ſtrength, 


that of- the king ſhould, encreaſe more conſiderably. For, 
probably, becauſe he, as general, was the fitteſt perſon to 


diſtribute the conguered lands to each according to his me- 
rits, he about this time aſſumed to himſelf, and was quietly 


allowed the entire power of the partition of lands, They 


were ſtill, and for ſome conſiderable time longer aſſigned in 
the general aſſemblies ; but according to his ſole will and 
Pleaſure, to the ' ſeveral lords, who - afterwards ſubdivided 


them to their followers, in the ſame manner at their diſcre- _ 


tion; whence it came, that theſe grants were called bene- 
fices, and are conſtantly. deſcribed by the old writers; as 
flowing from the pure bounty and benevolence of the lord. 
A row fo extraordinary in a king would tempt any 
one, at firſt view, to think that he, who had ſo unlimited a 
_ dominion over the landed property, muſt be a moſt abſolute 
monarch, and ſubject to no manner of-controul whatſoever, 
It will therefore be proper to make an obſervation or two, 
to ſhew why, in fa, it was otherwiſe, Firſt, then, the aſ- 
cendant the lords had gained over their followers made it 
extremely dangerous for the king to oppreſs the lords, leſt 
it might occaſion, if not a rebellion, at leaſt a deſertion of 
them and their people. 


E 4 | among 


e n * 
Bur though thipgs, in general, wong the ſame face as 
remalned. at hope, it. will be, nepeſſary 16 
obſerye, that a change was. inſenſihly introducing, the. king 
and ihe chieftains Were daily. ingreaſing their, privileges, at 


thought themſelves ſecure enough 10 diſperle trough the 
country. The ſtrictneſs of military diſcipline, . and that 


prompt and unlimited obedience its lau require, habituated 


For the bonds of allegiance, except 


oh {SCE v2 on Tur Leer. TY 2 


; among the ae of the king, as L obſerved' before, 


| were not yet fully tied. On the other hand, the intereſt * . 


1 


the lords obliged them to protect their inferiors from the re. 
gal power. "Secondly, this power of the king, and of his 
lords under him, was not fo unlimited in thoſe times as it 
may appear to be at firſt ſight, and as it became afterwards. 
For, though] he could afſigh what land he pleaſed to any of 
the Franks, he could not aſhgn : any part to any other but 4 
Frank, nor leave any one of the Franks unprovided of a 
* ſufficient portion, Wallets his behaviour mY dr . 
qualified R 
Bor the ſtrongeſt reaſon Alen this abſolute power in 
thoſe times is to be drawn from the common feelings of hu- 


/ 


man nature. As abſolute monarchies are only to be ſupport-- | 


ed by ſtanding armies, ſo is an abſolute unlimited powerover 
that army, who have conſtantly the ſword'in their hands, a 
thing in itſelf impoſſible. The grand" ſeignior is, indeed, 
the uncontrouled lord of the bulk of his ſubjeQs, that is of 
the unarmed; but let him touch the meaneſt of the jani- 
zaries, in a point of common intereſt, and he will find that 
neither the ſacredneſs of the blood of Ottoman, or the re- 
ligious doctrine of paſſive obedience, can ſecure his throne. 
How then could an elective prince, in theſe northern regi- 
ons, exerciſe an uncontrouled dominion over a fierce people, 
bred up in the higheſt notions of civil liberty and equality? 
One of their old maxims they long religiouſly adhered to, 
that is, that, in conſideration of their lands, they were 
bound to ſerve only in defenſive wars, ſo that a king who had 
engaged in an offenſive one, had every campaign a new ar- 


my to raiſe by the dint of largeſſes; which if he bad no | 


treaſure left him 'by his predeceſſor, as he frequently had 
and which every king by all means was diligent in amaſling, 
he ſupplied from the profits of his demeſnes, the wha on 
his villains, 'or elſe from foreign plunder. 
Bur theſe people had not long been ſettled in their new 
feats before the encreaſe of their wealth, and the comforta- 
A one? 
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ableneſs of their habitations, rendered i Conſtant removal ith 
convenient, and made them deſirous of mote fextled aſſüræ- 
ance i their reſidence, tham that of barely ohe year: Hence 
it came that many were, by the tacit — uf che King, | 
or the lord, permitted to hold over after their derm was ent 
pired, and to become whit! dur la calls ö by 
amoveable at any — — und” 
afterwards, to remedy the uncertainty of theſe tenures, grants 
for more years than one, but · generally for a very ſhort erm, 
were introduced. The books of the feudal law, written 
many hundred years after, indeed, ſay thut the: firſt granm 
were at will, then for one year, then fon more j hüt I Or 
1 cannot bring myſelf to pelieve that theſe. conquerors: who 
were accuſtomed in Germany to yrarly.gratits, could: be ſa - 
tisfied: with a tenure ſo ptecarious that of a year, 
in their new acquiſnions. Theſe Staats at will; therefore, 
which are mentioned im thoſe books,” I underſtand tu be aften 
their term ended. I mean this only as td che unrrior- F ranks, 
for as to the ſocagery and villains. I avill:readity allow that 
many of the former, and all the latter weren originalſy at 
pleaſure, 10, 2088693 444,100 tan hain ogys 

ms this period, AS L:gather from the reaſon and cir - 
curnſtances of the times, was introduced the) tenure of caſ- 
tleguard; which was the; aſſigument of ia oaſtle with a tract 
of country adjacent, on condition of deſending it from ene - 
mies and rebels. This tenure continued lomger in its origi - 
nal ſtate than any other. Fot by the feudal e 
granted for no more than one year certain. 11 tao itilition; tat 
Ir is time now to take notice of: nchiofdþ4Roimkns a as lived 
among the Franks, and by them were not reduced to ſlavery;. 
Clovis began his conqueſtswith-reducing Soiſſons, where a 
Roman general had ſet himſelf up with: the title of a king 3 
and after he had extended his conqueſts; over all the other 
ſtates, the Franks, and ſome other German nations, the 
Aremorici, the inhabitants of Brittany, who, cut off from 
the body of the empire, had for ſome, time formed a ſepa- 
rate ſtate, ſubmitted to him on condition of retaining their 
ef ag the . en | Their example. was ſoon fol- 


lowed, 
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1 9 others. Tde Gauls who dwelt on eL and ; 
the Roman garriſons there were taken into his ſervice. Thus 
was the King of France ſovereign. of two. diſtinct nations, 
inhabiting the ſame country, and. gor erned by different laws. 
The Franks were. ruled by their cuſtoms, which. Jovis and 

his ſucceſſors reduced into writing ;; the Romans by the Im- 
poerial law. The eſtates of the one were dene dag and | 


temporary; thoſe of the others were held pleng jure and 
perpetual, and noms or ſoon aſtet, began 10 be called allodial 


But theſe allodial eſtates were not peculiar in after times to the. . 


Romans; for as theſe eſtates were alienable, many of them 
were purchaſed by the Franks: ſo that we read, that when 
Sunigiſila and Gallamon were deprived: of the benefices they 


held as Franks, they were permitted to enjoy their eſtates in 
a propriety. As the Romans were, before their ſubmiſſion,” 


divided into three claſſes, the nobles, the freemen, and the 
ſlaves, ſo they continued thus divided e . dig- 
nified with the title of canuimuæ regim. 

Bu r as it as unſafe 40 truft, the. —{ 
new ſubjects in the hands of one of their nation, the king 
appointed annually one of his companions, or comites, for 


that purpoſe im a certain diſtriQ;] and this was the origin of 


counties, and counts. The buſineſs of theſe lords was to 
take care of, and account for the profits of the king's demeſnes, 
to adminiſter juſticez:and account for the profits of the courts ; 


| which were: very conſiderable, as the Roman laws about 
crimes being, by degrees, ſuperſeded, and conſequently capi- 


tal puniſhment in moſt caſes aboliſhed, all offences became 
fineable, a third of which. they retained'to themſelves. They 
alſo, in imitation-of the lords of the Franks, led their fol - 
lowers to the Mar. For every free Roman, that held four 
manors, was obliged to ſerve under his count; and thoſe that 
had more or leſs contributed in proportion. This military 
duty, together with an obligation of furniſhing the king with 
carriages and waggons, was all the burden put upon them, 
inſtead of thoſe heavy taxes and impoſts they had paid to 
their emperors, ſo that, in this inſtance, their ſituation was 
much mended, though in other reſpeQs it was ſufficiently 
mortifying. The greateſt among them was no member of a 
| 


3K tene 6 EN LAND. „ 
5 che political bodyz. and inc: able of. the loweſt office in td 
| fate; and; as all offences were now. fineable, thoſe cmmit -- 
8 ted againſt a Frank, or other Barbarian, were eſtimated at 
double to the, compenſation of thoſe cammitted againſt # 
Roman or Gaul. No wander, then, that gentilis bomo,.. a. 
term formerly of reproach among the Romans, for it ſignt- 
fied a heathen and Barbarian). became now a name of ho- 
nour, and a mark of nobility; and that the Romans earneſtly. 
longed to turn theit allodial eſtates into benefices, and to 
quit their on law for the Salic. And when once they had 
obtained that privilege, the Roman law inſenſibly diſap· 
„ peared, in the territories of the Franks, the northern parts 
of modern France, which are ſtill called the pars. des con- 
tumes; whereas in the ſouthern parts, where no ſuch, adious 
diſtinctions were made by the original conqueror, the Roman 
law kept its ground, and is to this day almoſt entirely ob- 
ſerved. Theſe countries are called Wann 
en nne Roman. 
Bere be d dei 08 ofthe dl 
of this nation, without taking notice of the clergy, who now. 
made a. conſiderable figure among them. Churchmen had, 
ever ſince the converſion of Conſtantine, been of great con- 
ſequence in the empire; but the influence they obtained 
among the northern barbarians was much more extenſive. 
than what they had in the Roman empite. - The converſion 
of Clovis to the Chriſtian religion was owing to the earneſt 
perſuaſions of his wife Clotildis, z zealous Chriſtian, and to 
a vow he made when preſſed in battle, of embracing the 
faith of Jeſus Chriſt; if he obtained the victory. He and 
his people in general, accordingly, turned Chriſtians; and the | 
reſpect and ſuperſtitious regard they had in ſormer times 
paid to their pagan prieſts, were now transferred to their 
new inſtructors. The principal, therefore, of them were ad- 
mitted members of their general aſſemblies; where their ad- 
vice and votes had the greateſt weight, as well as in the 
court of the prince; as learning, or even an ability to read, 
was a matter of aſtoniſhment to ſuch an illiterate people, 
and it it was natural in ſuch a ſtate they ſhould take thoſe in 


be 
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 . conſiderable of their countrymen were fond of entering into 
this profeſſion, and added a new weight to it. But if the 
ſacredneſs of their function gave them great influence, their 
wealth and riches added not a little to it. Before the irrup- 


tions of the barbarians, they had received large poſſeſſions 


from dhe bounty of the Roman emperors, and the piety of 
particulars. © Theſe they were ſure to -poſſeſs : but their 
ſubſequent acquiſitions were much greater. Though theſe. 
kings and their people had imbibed the faith of. Chriſt, they 
were little diſpoſed to follow its moral precepts.” Monteſ- 
quieu obſerves the Franks bore with their kings of the firſt 
race, who were a ſet of brutal murderers, becauſe theſe 
Franks were murderers themſelves.” They were not igno- 
rant of the deformity of their crimes, but, inſtead of amend- 
ing their lives, they choſe rather-to make atonement for their 
offences, by largeſſes to their clergy. ' Hence the more wick--. 
1 the more that order” increaſed in ee er 
Re 
Bur, 90 do jaes to en of thin e. en 
anther cauſe of their aggrandizement, that was more to 
their honour. As theſe: barbarians were conſtantly at war, 


and reduced their unhappy captives to a ſtate of ſlavery, and 


often had many more than they knew what to do with, it 
Vas uſual for the churchmen to redeem them. Theſe, then, 
became their ſervants, and tenants, where they met not only 
with a more eaſy ſervitude, but were, from the ſacredneſs of 


the church, both for themſelves and their poſterity, ſecured 


from any future dangers of the ſame kind, It was uſual alſo 
for the unhappy Romans, who were poſſeſſed of allodial eſ- 
tates, and ſaw themſelves in danger, by theſe perpetual wars, of 
not only loſing them, but their liberty alſo, to make over their 


eſtates to the church, and become its ſocage - tenants, on ſti- 


pulated terms, in order to enjoy the immunities thereof, | 


$ | : re as guides in their temporal affairs, whom 

Þ | they locked on as dit conduQors to eternal: happineſs. 

MO they were the only Romans (for the churchmen were all of 
iat nation) that were zumiſſible into honours, the moſt 
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By all theſe means the landed eſtates of the clergy grew ſo 
great, that in time the military power of the kingdom was 
much enfeebled : for though they were obliged to furniſh 
men for the wars, according as the lands they held were 
liable to that ſervice, this was performed with ſuch back · 
wardneſs and inſufficiency, that the ſtate at one time was 
o reme- 
dy. Charles Martel, therefore, after having delivered" the 
nation from the imminent danger of the Saracen —_ 
found himſelf ſtrong enough to attempt it. He ſtripped the 
clergy of almoſt all their poſſeſſions, and, turning them into 
ſtri& military tenures, divided them among the companions 
of his victories z and the clergy, inſtead of lands, were hence 
forth ſupported by tithes, which before, though ſometimes 
in uſe, were only voluntary donations, or the er 
E places not eſtabliſhed by law. 
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T.N. + bone lecture I per, of the. different 
condition and ſituation of the Romans and barharians in 
the infancy of the French monarchy; but it will be neceſſary 


| to obſerve that all the barbarians themſelves were not ſub- 
ject to the ſame laws and regulations. When the Ripuarian 


Franks, after the murder of their ſovereign, ſubmitted to Clo- 
vis, it was under an expreſs condition of. preferving their 
own uſages. The ſame privilege he allowed to the Alle- 


mans, whom he conquered, and to ſuch parts of the Bur- 


gundian and Gothic kingdoms as he reduced to his obedience. 
The cuſtoms of all theſe ſeveral people, as the were Ger- 
mans, were indeed of the ſame ſpirit, and di much 
agree; but in particular points, and. eſpecially as to the ad- 
miniſtration of juſtice, they had many variations; and theſe 
the ſeveral nations were fond of and ſtudious of e 
What was peculiar to theſe people, above all other nations, 


was this, that theſe different laws were not local, but per- 


ſonal: for although the Salians, in general, dwelt in one 
part of the country, the Ripuarians in another, the Allemans 


in a third, &c. yet the laws were not confined to theſe diſ- 


tris: but a Salian, in the Ripuarian territories, was ſtill 
judged by his own, the Salian law; and the ſame was true 
of all the others. Anotherpeculiarity was, that the barbarians 
were not confined to live in the law they were born under. 
The Romans, indeed, could not paſs from their Roman law to 
that of any one of their conquerors, until they were allow- 
ed, ſeveral ages after, to acquire fiefs ; but any of the bar- 
barians, if he liked another law better than his own, could 
adopt it: a privilege, I preſume, derived from that antient 


practice, which they uſed, of removing from one ſtate or 


commonwealth to another, or of going forth to form a new 


Is 


| ſerved, that the bonds between the king and his companions | ; 
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nations, beſides the R 
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mat by, then, ers hain hd air | | I 
| , governed by five diſtin& laws; '& 


but theſe five people, being all of the ſame northery original, 2 g 


and deſcended from the conquerors of Gaul, were, in the 


2 one of them eſteemed and regarded on an equal 
foo ech enjoyed the ſame privileges, and equally received 


beriefices from the king or other lords. I have already ob- 


in Germany continued during their joint lives.” It had the 
ſame duration after they ſettled. in Gaul; where they either 


preſided with him in his court, as they bad done formerly, 
or were ſettled in benefices near him, and in ſuch ſituations 


as they might readily attend him on occaſion ; or elſe were 
the governors and leaders of the free Romans, under the 


title of counts. But all the grants of ſands or offices that 


they enjoyed were, as yet, but temporary, So that they 


were fideles, or vaſſals, bound by an oath of fealty ber e | 
but there were no fiefs, or feulal tenures, if we may. call 


them by that name, that continued for ſo long a term. 


Tx introduction of beneficiary grants for life, as is very 7 


properly conjectured, was firſt owing to the counts. They 
had, as T mentioned -before, the third, -part of the pro- 


fits of the courts in their teſpective diſtricts, which made their 
office nt only conſiderable and honourable, but opulent. 


They lived apart from the other barbarians among the Ro- 
mans, whoſe allodial property Was fixed, and permanent. It 
was natural for them to-wiſh the continuance of their lucra- 
tive employments and to make them as. perpetual as their 
obligation of fidelity waz. and this they. were enabled to 


"vital by the means of the Profits they made of their places, 


and the want of treaſure, which | the kings 
"ed under to ſuppot their, „Wars: ; for: | 
could carry on int no other than by ready treaſure. 
The counts, 3 Th of Fay or: 1 75 
aid, or I may jath lay, e eſtates for 
: _ 
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pA 1 but theſe 5725 en hade at firſts; contipuance 
gal; during the joint lives of the grantor and grantee. 


Bor the matter did not ſtop here. The examyle v was 
4 quickly*followed, 'by the other” barbarians, who were the 
; * tenants 0 * the « crown, „ and who 1 now were growing 
He "weary of the conſtant, or even a frequent change of habita- 
tion, And, i in one reſpect, this allowance Was of confide- _ 
_ rable advantage to the king, at it created a tie upon them, 
_ equally durable with that by, which his companions were 
$97 to him, and wore out by degrees that Principle they [ 
had before retained, that by throwing up what they held 
from him, they, were abſolved from their allegiance, They, 
therefore, as well as the companions, took the -oath of 
fealty; 3 Which, as far as I can find, was taken by none 
on the continent, whoſe eſtates were leſs than. for life ; 3 
though, in. the law of England, it is a maxim, that fealty 
z incident to every* tenure but two, namely, eſtates at will 
(for they did not think it reaſonable that a perſon ſhould 
bind himſelf by oath, in conſideration of what might be 
taken' from him the next day) and eſtates given in Frank a. - 
moigne, or free alms, that is to religious houſes, 1 in conſi- 
deration of ſaying « divine ſervice, .and praying for the donor 
and his heirs : and theſe were excuſed out of reſpelt to the 
churchmen, who were ond not to need the bond of an 
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Jorg, who g we the land, but to 881 
Tabs ates for life, N 55 ee grants, went 
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tenant of We feel a the 5 (= to 4 
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it was a pro of A "military tenure, and of the deſcent of 5 
Boller 
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 pofſeffor from the oli German freemen:. For it was 4 long 


time after that ſocaßze lande, in imitatien of theſe; came to! 


be granted in the fame manner, for lifel The lords, or 
immediate tenants of the chown don ir! means afore-' 
mentioned, gotten ütates ef and being bound 
for life. eo the king, 'thought'it — likewiſe to con- 


ir tenatits as firily to them, bygranting them free= 
holds 4lf6 I but in the oath of theſe ſub-yallaſ; Which they 


took to their lotds;” there was an execption vf the feslty due 


te the king, from Whom the land was originally derived, ur 

of a former lord, if uch an ohe they had, to whom Hey" 
were boqnd' by can before. Theſe fub- vaſſuls, Wkewiſeþ 
had not, in thoſe early times, the power of creating vaſfal⸗ 
ages, or eſtates fer liſe under them; for it was thought 


the king to ſo 'gtcat a'diftarice'; and indeed it was ha 
worth any man's while, if it had been law ful, to accept | 


ſuch a gift as was determinable either on the death of the 


ſuperior lord, or of his vaſſal, e or lay 
en His own deaths 12 boron bt 1 4 it 
Ber aTEs for life being now beconie — and in 
high eſtimation, it was thought proper that they Wed de 
conferred with more form and ſolemnity, and that by meting 
of what the feudal law calls Inveſtiture, of which there are 
two kinds. "The firſt; or proper inveſtiture, was thus giyen: 
The lord, or one impowered by him, and he that was to be 


* 


tenant, went upon the land, and then the tenant, having | 


taken his oath of fealty, the lord, or his deputy (or attor- 
ney, as our law calls him) gave actual poſſeſſion to him; by 
putting into his hand a part of the premiſſes, in the name 
of the whole, as a turf, a twig, or a haſp of the door, in 
the preſence of the pares curiæ, that is, of the other vaſſals 
or tenants of the lord. This is what our law calls giving 
livery and ſeizin from the lord's or his deputy's delivering, 


and the tenant's taking ſeizin, for ſo the poſſeſſion of a free- - 


hold or eſtate for life is called. The preſence of the 
pares curie was required equally for the advantage of the 
oe os * and of themſel ves; of the lord, that if 
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| imptoþer'ts kemsee the dependence oF any military man on 
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the tenant was a ſecret, enemy, or otherwiſe unqualified, | 
he might be appriſed thereof hy the peers. of his court, he- 
fore be admitted him z, and that they wigbt be witgeſſes of 
| the obligation the tent had, laid, haniſelf. under of doing 
| ſervice, and of the conditions annexed tothe gift, if any there 
were, which the law.did. not imply: for he benefit of the 
tenant, that they might teſtify the granz of the lord, and for. 
what ſervices it was given ; and laſtly for their own advan- 
a. that they might know, what. the land was, that it was, 
open for the lord io give, and not the property of any of the 
vaſſals; and glfo that no improper perſon ſhould be admitted 
a par, or peer of their ors nnn i 
Ae their e [nit 
Hxxcn it is, that in our 1 in men hes dibbt to 2 
inte ſeveral lands in the. ſame. county;: an entry into one 
thera, in the name of all, is ſufficient. to veſt. the ſeizin, that 
is, the poſſeſſion of the freehold of all, in him 4: becauſe the - 
ſame fares auria (who were in antient-times the only wit- 
neſſes allowed) who know he bad; in their preſence entered 
into one, kyow alſo that he entered that one in the name of 
all the others; bat if the lands lie in different counties (which 
are diſtinct juriſdi tions, and have different para curis) au 
entry into one county, in the name oß the Whale, is not 
ſufficient ; becauſe, as to ſeizin of lands in the other emen 
the pares thereof are the only competent witneſſes. | 
As the proper inveſtiture required. the aqua ples upon 
the lands, which was often inconvenient, the improper in- 
veſtiture was introduced. This, which was the ſecond/kind 
mentioned, was alſo. performed in the preſence of the pares 
curiæ, thus: The intended tenant, in a moſt humble and 
lowly manner, prays: the grant of fuch. an eſtate from his lord; 
which, when the latter has agreed to, be inveſts him, by 
words ſignifying his grant, and what it is of, accompanied 
by ſome corporeal action, as delivering him a ſtaff, a ring, a 
| ſword, or clothing him with a robe, which laft, being the 
moſt common method amongſt the great immediate tenants 
of the king, gave riſe to the name inveſtiture, After this, 
ee But this i improper 8 — 


ü Fay 


tens bs v4 wee „ 
transfer the actual poſſeſſion of the land without fudſequent 
livery and ſeinim, and gave the tenant not a tight £0 Enter, 
but onlpwright-of aQion; whereby he might fue, and oblige 
the lord: to transfer it by an actual livery: For all theſe 
lands; being liable to ſervices ariſing dut of the profits which 
the lord was bound to anſwer to- ehe king, His poſſeſſion uf 
theſe profits by their rules was continued, until he had, by 
an act of public notoriety, namely, by gi ving livery and 
biain on the tand, put it out bf him And this maxim 
was, IJ apprehend, eſtabliſhed alſo for the benefis.of the cox | © 
vailals,/ who could better judge by their ou eyes, on be 
ſpot; whether an injury was done bythe grant 10 any of them, 3 
than by hearing the lands named and deſcribed elſewhere, 
as; In ſuch caſs;-it- Frequently Hlippened eee r 
were not preſent 75: e oat en 
Huy, 'if- the lord had gfiftited lands by an 
inveſtiture to Ay und had 'afterwithds; by livery an file, 
granted them to B, they became B's, th he was the 
lager anveſtedy and the had agdinft the lord was 
not for the lands themſelves; for thoſe he had already legally 
parted with to Bů and cduld not real, but n 
in ooaffrutien dt his having bound bimfeff to ſealty. 
Tunis was the form and manner bf proper and ere 
inveltfturesity the early me "before theſe barbarians had 
learned the uſt of ſetters, and Was intended not merely for 
ſolemnity, but alſo to create fach [ notoriety of the fact, as 
it might eufily be proved by viva Vs ee Fot if it 
was denied,” the tehunt produced tho ot more of the parat 
curiee, each of whom fwore he had neither been preſent at 
the inveſtiture himfelf, or had conſtantly heard his father de- 
clare, that he was. And this, at firſt, was the only evidence 
admiſſible, and Was abundantly fufficient, when the grants 
were only for one life, Such proof, however, could hot be 
of any advantage to the church ; for, though churchmen die, 
the church doth not, but continues to be preſented in a ſuc- 
deſſion of natural perſons. If ſhe, therefore, had not a more 
permanent evidence to produce than what I have before- 
mentioned, ſhe could never, after ſome length of time, aſ- 
NO ON F 2 Certain 


8 * 
o 


«a cALROCTURES on zur} Laon,6) 
certain ber rights On this account brevid teftuta, or, as 
Ve call them, deeds; were made uſe of, which were ruten 
- inſtruments, expreſſing the grant, and its natufb, atteſted by 
ſome of the pares, and authenticated by the ſeul of the lord, 
or by his name und ſign of the crosa. When this kind of | 

eridence was once introduced, as it was more fixed nd cer- | 

tain than the frail memories of men, it became c | 
for. the tenant, who had been inveſted either properly or 
improperly; to demand and obtain a'breve teftatum of that 
inveſtiture, and afterwards other ſymbols in improper inveſ- 
titures went out of uſe, and the delivery of the deed became 
the ordinary ſign; but this, as all other Nee 
n required a ſubſequent jaQual livery and ſeizin. 

IAvixG thus delivereg/the-antient —— | 
83 an eſtate for life, let us attend to the conſe- 
quences, and ſee. what were. the ſeyeral-rights and obligations 


of the lord and tenant, and fog that purpoſe examine the 


cath of fenlty< M bod ett: „ r mul} bolt; 
The general oath of fralty-on-the contitent vis chef Exe 
N. vaſſallus, ſuper hac ſanta evangelia, iure, quad ab hac 
hord in antea, uſque ad ultimum uitæ mem diem, tibi M. deming 
meo, fidelis ero, contra; omnem hominem, arcipto fummo,' ponti- 
Ace, wel imperatore, vel rege, vel priore domino. nue, as the caſe 
was. In England Littleton gives this account of it. When - 
a freeholder doth fealty to his lord, he ſhall hold his right 
hand on a bock, and ſhall ſay. thus: Know ye this, my 
lord, that I ſhall be faithful and true unte you, and faith to 
vou ſhall bear, for the lands which I claim to hold of you ; 
And that I ſhall lawfully.do to you the cuſtoms and ſeryices 
which Iought to do, at the terms aſſigned; is belp.me God, 
and his ſaints ; and he ſhall kiſs the bock. N 

Tu only differences are, that the words ab 3 
antea uſque ad ultimum vita mee diem are omitted: for abroad 
none but tenants for life ſwore fealty. In England termers 
for years did; and that contra omnem hominem, ercepto, c. 
though implied, is likewiſe omitted; which exceptions, how- 
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ever, r 
mage which the tenant in fee did to his lord. J 
Sue n was the general oath, of fealty ; but to 1 
being faithful. and true, and bearing. faith comprehends; it will 
be proper to inſert, from the ſeventh title of the ſecond book - 
ol the feudal law, the larger oath, which perſons, rude and 
Ignorant of what the word fealty implied, were to take.. It 
runs in theſe words: Ago juro, uad nunquam ſcinter, ero in 
. confilia, vel in fatto, quod tu amitras vitam, vel membrum ali- 
quod, vel quod tu pereipiat in perfond aliquam lafunem, vel in« 
Juriam, vel contumeliam, vel. quod tu amittas aliguem honorem 
dum nunc habes, wel in antea habebis; & f ſcivero, vel au- 
divero, de aliguo, qui velit aliquod i iferum contra te facere, pre 
poſſe meo ut non fiat impedimentum preflabe. Et fi impedi- 
mentum præſtare nequivero, quam cits potero tibi nuncialo, E | 
. Fontra eum, prout potero, arxilium meum tibi preflabo ;. & 
| contigerit, te rem aliquam quam habet vel habebis e vel fare | 
tuito caſu amittere, eam recuperare juvabo, & recuperatam omni 
tempore retinere. Et fi ſciuero te aliquam offenders, id 
generaliter vel ſoecialiter fuero requiſitus, meum tibi ficut potort 
præſtabo auxilium. Et fi aliguod mihi ds ſicurto manifeflaveris, 
illud, fine tua licentia, nemini pandam, vel per quad pandatur 
- fatiam; & fi confilium mibi ſuper ali aus fatto  peſtulaveris, 
illud tibi dabo conſilium, quod mihi videbitur magis expedire tis 
i & nunquam ex perſona mea ant ee mr, e | 
ad tuam vel tuorum injuriam vel cuntumeliam. | 
- Bx81Dxs the negative obligations, of doing nothing to. 
the prejudice of the lord or his family, the poſitive ones the 
vaſſals lay under may be reduced to the two heads of counſe} - 
and aid; which, with us, are ſtill the principal duties that 
the parliament, who are to repreſent-the vaſſals of the king, 
owe to their ſovereign. Under counſel, not only giving 
faithful advice, but keeping his ſecrets, was included. Aid 
may be either. in ſupporting, his reputation and dignity, or 
defending, bis perſon ot property. Under the firſt, the vaſſat 
was not only 'to ſhew him the higheſt, reverence, . but was 
ur * necuſe or inform 8 W except, in 4 the caſe of © 
F 3 | treaſon, 
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g {f6aſon; where the ſuptetiie lord was < DEF Fe 
not in a ſuit 3 kis lord the oN of en- 
lumny, whereby he uld be obliged to-fivear He thought 
His cauſe was juſt, and that he york Seven hs =o 
intent to harraſs and diſtreſs; for this was thr6withy' A 
Hon on his lord's character. He could not, et die Ame 
ttaſon, bring any action againſt him, whereby he right be 
| Eefiithed; and particularly the interdictum hd bi, which 
ws & charge againſt the perſon ſued; of an unjult and vis- p 
lent diſpoſſefſion of property, Neither could He; in any 
cauſe that was not ſtrictiy fetidal (for in ſuch as were for . 
the gehefat preſervation of that polity, he was permitted) : 
bear witneſs ag#inft him. And, laffly, he was obliged to 
: fopp6rt his dignity, to atfend his Courts, wer and fee a ſer- | 
| Vice; as 4 witheſs, and a juror. pins” 
By aid is tis perſon, bi "not ity e 6 defend 
his lord, if attacked perſonally, but to affiſt him in his wars, | 
| 150 that at his on expence, out of the profits of his tenan- 
; and if, in the field of battle, he deſerted his lord, before 
55 lord was mortally wounded, it was an abſolute forfeit- 
ute.” But this aid he was not obliged to give until required; 
for perhaps the lord did not need the aid of all his tenanits ; 
and the vaſſal, without notice, was ſuppoſed ignorant that 
there was any occafion for his affiſtance, unleſs it could be 
proved the vaſſal knew” his Tord's danger, when the lord 
himſelf did not; or that he Knew it was ſo imminent as not 
to give the fold time to ſummon him; iff which two ealſes, 
25 was obliged to ſerve without requiſition, ede 
Bor here ſome diſlinctions muſt be taken notice of ds to 
the nature of theſe wars, | I have often repeated that the 
Ying? s companions were bound t to aſſiſt him in all his under- 
takings, | offenſive of defenfive; and that the other freemen 
were oblig ed only to ferve in dekenftve wars. But now, by 
this new 1 sade of grants for life to the freemen, the 
cafe was Altered, In all defen(ive Wars, they were obliged 
to aid their ford, though he had been the unjuſt aggreſſor, 
and this for the RR: of the ſociety 10 which they 


belonged y 
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ent B. 
belonged ; but — 
ther the cauſe was juſt, or doubtful, or notoriouſiy unjuſt. 
In the two firſt caſes, he was obliged: 30 furniſn his aid; 
kor if his lord's quarrel; was doubtfal,.;the reſpect and. bel 
rence he owed him, und his regard to bis Jord's character 


1 and dignity, laid him under the neceſſity of pteſuming in bus 
| fuperior'as favour; But if the war was notoriouſly unjuſt, 


1 8 
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be ws at liberty 40 ſerve, or nat, as he pleaſed... And e: 


aid he was bound to give, where he was bound, was againſt 
all perſons, contra eninem huminem, even his parents, brothers, 
children, and friends, with a few following exceptions. Firſt, 
not againſt the king, who was the ſupreme lord of the whole, 
and in whoſe preſervation and dignity every individual was 
concerned. Secondly, not againſt himſelf, for ſelf-preſerva- 
tion is the firſt law of fiature. Thirdly, not: againſt his ori- 
ginal country, though he had . 

reign lord, and afterwards wat broke out between them: 

by this time; the opinion of a durable obligation to the 

he was born in, began to prevail among them. Laſtly, not 
againſt his antienter lord, where he had grants from two, 
for the ſecond obligation could not annul the firſt. It may 
here be naturally aſked, how ſuch a :vaſſal; who had two 
lords, was to act in caſe of a war between thẽm. If his firſt 
lord's cauſe was juſt or doubtful, he was undonbtedly bound 
to him againſt the N one, even in attacking him; 
and this was no forfeiture, for the ſecond lord had ſufficient 
notice of his prior obligation, by the exception in the oath 
of fealty. Indeed if he; having a lord before, had omitted 
. aten fie Ge 
er lord. rt en ee ns e | 
Bor A. bi fllt lond's eſs wannotoriolty rh, Ke wb 
'noe at liberty to aft bim againſt the bend; but bythe tos 
dure wh üg ten r neu ter. i 
Tuts military duty was to Anke 26 tbe e ee 
person ifihe Was capable of it; unleſs the lord was pleaſed 
to accepb df A Bat ue was incapable himſelf, 45 
pften'muſt have happened, after eſtates for life came in, he 
F 4 Was 
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mn © ——— RES wesen een 
was allowed to ſerve by a ſubſtitute; ſuck as the lord approv · 
ed. Suppoſe; then, a man had two-lords, who were at-the 
ſame time at war with others, and each required his perſonal 
_ offiſtance, it was plain he was obliged to ſerve both, the 
elder lord in perſon,” becauſe his OY Eh gut the | 
laſt by deputy. SOLENT LET = 
Tux aids due to the lord, is reſpeck of * eee | 
Kr, to aid and ſupport him, if reduced to actual Hague, 
and to procure his liberty, by paying his ranſom, if taken in 
war. It was a doubt among the feudal lawyers, whether, 
if the lord was impriſoned for debts, his tenants were obliged 
to releaſe him; and the better opinion was, that they were, 
if the eg mos . to rome ron eee 
ment. ny Hat : 
7 3 the aids neceſſirily bd by the how 
in theſe antient times. For thoſe for making his eldeſt ſon a 
knight, and marrying his eldeſt daughter, came in afterwards, 
All other contributions and aſſiſtances were merely volun. 
tary, though very frequent, and were originally, as they are 
ſtill here, and are ſtill called ahooad, thaugh WH really 
and truly, free gifts. | 
Wr are now to ſpeak checker of the lord to e e 
and on this head there is no need of enlarging much, for it 
was a maxim in the feudal law, that though the vaſſal only 
took the oath to the lord, and the lord, on account of his 
dignity, and the reſpect due to him from the tenant, took 
none; yet was he equally obliged as if he had taken it, to 
do every thing, and forbear every thing, with reſpect to his 
tenant, that the vaſſal was with reſpe& to the lord; ſo that 
the bond was in moſt reſpects ſtrictly mutual; but not in all. 
for the lord was not obliged to ſupport his indigent tenant, 
or ta give aids to. bim; but, on the other band, he was 
obliged to warrant and defend the lands he had given tp his 
- tenant by arms, if attacked in open wars and in courts of juſ- 
tice, by appeating upon his voucher, that is, the tenantiascall- 
een een Ay keene | 
"RT 
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ſide, the lands were veſted in the vaſſal, free from all ſervices 
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bound: to give lands of equal value, ene 08 ak 
to beſtow, to pay ta the tanant (in conſideration of the bond 
for life, he OI h e eee 
in money. He 11 2 5 
As, incaſe of the vallal's ik My duty;/the lande 66% | 
turned to the lord, ſo, in caſe of the Jord's failure on his 


to his immediate ſuperior. But to the king, or lord para- 


mount, he ſtill owed ſer vice, in proportion to his fief ; and 


by this means he mene neee 
immediate vaſſal of the king. 
HAvix G mentioned the ons rk Sb 
Jord and tenant, it next follows to ſee what intereſt each 
had in the lands given; on which head I ſhall be brief, as 
theſe ſeveral rights were not ſo nicely diſtinguiſhed as in after 
ages, when theſe tenures became hereditary.” The lord was 
then to ſuffer his tenant to enjoy the iſſues and profits of tho 
lands, he rendering the ſervices due by the reſervation of law, 
and the additional ones, if any ſuch had been ſpecially re. 


ſerved. In caſe of failure, he had, in thoſe antient times, 


a right of entry for the tenant's forſeiture. For whille this 


military ſyſtem continued in its full vigour, the ſmalleſt 
breach the vaſſal committed in his engagements was an ab- 


ſolute; forfeiture ; but in after times, when the lands were 
often given upon other conſiderations than military ſervice 3 
and when the military was often ' commuted for pecuniary 


conſiderations, - a milder way was found out, that is, by 


diftreſs, by which the lord, inſtead of ſeizing the lands, took 


Poſſeſſion of all the goods and chattles of his tenants found up- 
on the lands, (for the lands were ſtill the mark where he + 


was to take) and kept them as a depoſit; till his tenant had 
made ſatisfaQion,. originally Re at Ge e's Ry * 
the failure 1 in his: duty. . * 

Tux right the tenant, had in b was, that,” aig 
the ſervices due, he ſhould receive the produce thereof, and 
zurn it to his own; beſt advantage; and that he might, if 
attacked in a court of n, wann in his Lord to 


Gd 3 * 


— 
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from doing any thing that ſhould either hurt his lord's in- 
- tereſt, or that of the king, in whom and his ſucceſſors the 
inheritance was veſted. Thus, he could not commit-wiſte, 
dy deſtroying hduſes," or cutting down trees; except what 
was neceſſary for immediate uſe, for repairs, firing; or tillage. 
He could not bequeatli his tenancy; for he held otiy duting 
life. He could not alienate without the conſent of his lord; 
for he had his lands ini conſideration of his perſonal ſervice z 
and although, in caſe of neceſſity; he was allowed a ſubſtitute; 
it was only ſuch an one as was acceptable to the lord; 
whereas by alienation, the real tenant who was bound by 
oath to do the ſervices out of the profits; was to loſe them, 
and a ſtranger, perhaps an enemy, who wat under no tie to 
the lord, was to enjoy them. Alienation, therefore, with- 
out the conſent of the lord, was unlaw ful. If he conſented 
indeed, and accepted the alience; he; upon his taking the 
. oathof fealty, became the real tenant, and the former was 
quit of all poſitive ſervice, except honour and Teverence ; 
but ſtill bound, by his former oath, from doing ot ſuffering 
any thing to the prejudice of his former lord. Neither could 
a ſub-vaſſal, in thoſe early times, create a vaſſalage to be 
held of himſelf. The immediate vaſſal of the king, indeed, 
could, but then it was on theſe terms; firſt; that the perſon 
he granted it to was one that was of the ligeance of the king; 
either natural or adopted; next, that he was as capable of 
rendering the ſervices as the grantor; and laſtiy, that the 
ſervices reſerved ſhould, if not better; which was ex 

be at leaſt equally beneficial to the ſapreme lord as the origi 
nal grant to the intermediate or meſne lord wete. To ex+ 
plain this, if the king granted ten thouſand acres to his im- 
. mediate vaſſal, for the ſervice of ten knights, the vaſſal 
might give one thoufand, indeed, or any leſſer number of 
acres to one perſon; for the ſervice of one knight; but if he 
gave more to one, as he had attempted to hurt and leſſen the 
* fupetior had ſtipulated for, his grant was void, 


— 


6. 


the grant of the king to him was forfeited alſ b 

| I In my next leg ure I ſhall ſay ſomething of i 1 
| as they began to be introduced about the time — þ 
| 2 and were very ſeldom, in thoſe ages, granted for longer 2 


terms than for years or lives, and go on to ſhew by what 
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manner of conftituting a. proper beneficiary eſtate-for 


life, which conſiſted in lands granted for the defence of the 


ſtate, upon the conſideration of perſonal military ſervice, and 
the rights and obligations annexed thereto ; it will be proper 
to mention ſuch, (and to point out the ſeveral kinds of 
them) as are called improper benefices, . which are thoſe 


that, in one or more particulars, recede from the ſtrict, and, 
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-AVING, in the Wee 1eQure, «ati 


in ancient times, the uſual nature of thoſe grants; and this 


is more eſpecially neceſſary as, fince the aboliſhing the mi- 
litary tenures in Charles the Second's time, all our preſent 
eftates come "under one or other of theſe heads. It was a 
maxim in the feudal law, that conventio modum dat donationi; 
and therefore, whatever terms the donor preſcribed, though 
varying from the general courſe, was the rule by which the 
grant was to be regulated. 


In the firſt place, then, all benefices granted to the 


church were improper ones, becauſe given on other terms, 
than that of military ſervice, and becauſe they ended not 
with the death of the grantor or grantee, but continued coe - 
val with the life of the church, that is for ever. 


' SxEoNDLY, grants of lands, wherein the oath of fealty 


was remitted ; for although fealty itſelf was an incident, eſ- 
ſen:ial to, and inſeparable from, every eſtate of life abroad, 
. and every eſtate of years alſo in England, the ceremony of 
actually taking the oath might be omitted; and if the lord 


had put the tenant in poſſeſſion, without his having taken 


= oath, the tenant might enjoy without it. He was oblig- 
ed, indeed, to take it whenever his lord called upon him, 
on pein of forfeiture; 3 in the wanne it had been 


— 


— — 
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expreſely remitted; in which caſe he might e 
it, and juſtify his refuſal by the tenor of his inyeſtiture. 

„ Tuin bz, alt grants: to which there was a conditio 


nexed, that either enlarged or diminiſbed the effate — 


| lands were granted to two, and the ſurvivor of them. This 
was an improper benefice, as it had continuance for more 


than one life(;, or, if they were:granted to a. — 


provided he did, or refrained from doing ſuch ati act. This 
was improper allo, ie might have ware ſpeedy de. 
termination. /--:; =; Ble fit n rise 
Fouxratx, all * in which certain ſervices befides 
military were Felerved, were alſo of this nature, as if the te- 
nure was by militat ſervice, ang certain rent, or · auy other 
certain duty, r by military ſervice reduced toi a cartainty, 
to attend, ſuppoſe forty days and no more, or by military 


ſervice with a-power.in the, tegant.t9.excuſe himſelf; bypay- | 
ing;a certajnſumi,, For the-praper-fief was for military ſer- 


vice only, the oecaſions and duration of which were e 


tain. 51 oi gan £ le ded ach yd anob rl t 


Firr nrx, if military ſer vice was not reſervedd at Ai ber 


ſome ather,certainiſervice inſtead thereof, as rent, the grant 
Was an improper. one, and ſuch are our tenures, ſince they 


have been reduced. to locage, which i 1s derived from ſake or 
2 a plough,, becauſe their duty , was originally, to attend 
acertain. wee of days; ta, dw. their, lord's grounds, or 
to ſupply. him with e ee of corn in lieu 


thereof. _ his manner of paying in kind, namely, by com, 


Wo, or other neceſſaries, w as continued every where ma- 
nf ages ; ip England, 'vobl tha his of Henry the ſecond, 
they | an to be commuted. into money, to the great 
e. the ſucceſſors of theſe, ſocage tenants, whoſe 
eſtates were before become hereditary. For the computa- 
tion being made at the rate and proportion of value between 
money and the neceſſaries of, life, at that time, as money 
grew more plentiful every day, its value continually ſunk, 
and the price of commodities accordingly encreaſed; in ſo 
much that the preſent ſucceſſor of a tenant at that time, 
who had before paid a fat ox, which was changed into 


twenty 


bs 4 # 
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twenty ſhillings, its then value, would now: pay but the 
eighth part of the original reſervation, when the price of. 
an ox is pounds. And this contributed not a little to 
the happy equality which no reigns among alf ranks;-as 
ſzteſe baſer, the ſocage tenutes, were continually riſing in 
value, and conſequently in confidefation,/ 319 
day nearer to an equality, in the eſtimation of the e 
with the nobler, the military bene 
Srxrrubv, If no ſeroes at al ire eienr eser 
general fealty, which could not be remittedeg for it 


was thought reaſonable,” not only to grant "lard n tonfide- | 


ration of future military feryice; but alſo to reward. ſuch as' 
had deſerved: eminently; and were perhaps riilimed'or muti- 
lated, and:ſo unfit for future ſervice, With lands free rem 
ſuch, or any other duty. ii . 8 4 5 10 Aeg bas! 75 82 

- SEVENTHLY, Grand ſerjeantry is © debeßce of an im- 
proper nature, even though it be reckoned "#nijlitary one, 
becauſe it is reduced to 4 certainty. Gtund ſerſkantty ib 4 
certain ſervice done by the body of a ma to the perſon of 
the king, and is of ture kinds; military, which is to be done 
ther in or out of the iesIni'; and not fHflitiryf Weh N s 
be done within the realm. VIiftary, as When fands 
given on condition of carrying the banner of tlie king, of 
his lance, or to lead his army, 'that 3 is, to be his conſfable';\ 
or to number and array his artny, that i is, to pe Is. mat al; 
but theſe being certain ſeryices, and due to the 19 of the 
king, they were not obliged*ts attend, but w v J e he went in 
perfor; and this right they inſiſted on fo Arong 
almoſt  oecaſioned 4 reb lion in the time of 


1 LY + 1, + CY 


| was dof an hot and 6k femper. IN 


Have determined, upon mot eee and jul J 


provocations, to attack ider on two ſides; in Flande 

where he intended to command himſelf, EY in Guienne 5 
he ordered the earl of Hereford, high conſtable by tenure, 
and the earl of Norfolk, marſhal by tenure, to lead the army 
in 1 Guienne, as his generals. and commanders in * But, 


however 


\ 


wers LA us. og GLAND. 2. 
| howeres. bongureble, ;and;pleafing, in, other-reſpets, the 
Ses might, de, wer feared that, ſuch. a precedent, quiedy 
complied; with, might be, in after times, à means of intro- 
ducing, new 204 hard ſeryices at the: king's plealure, inſtead 
af dhe aptient and. known, ones... They,., therefore, flatly 
refuſed, unleſs he went thither biraſelf;, offering, at the ſame 
time, to.ſprye. under him in Flanders, Ihe kings boiling with 
reſentmegt againſt France, and. prœycked at this contradiion 
to his pleaſure, however, juſtly, founded, threatened Norfolk, 
in tranſport, of paſſion, with banging ; 10 which. the other 
replied, with equal fiercengſs, and total. want of reſpest. The 
two,.earls retired: to their: eſtates, put themſelves: in a ſlate | 
of.. defgyce, andeven committed feyeral -outrages againſt the | 
king's colleRors z and their cauſe was generally eſpouſed by 
the nation, who were the king's exaQing-any new and 
unhearg-of ſervices. The hebaviour, of theſe. lords to their 
ſovereign, and to ſuch a ſoyereign, in ſerting_ him at a 
and that with terms of diſdain, When they themſelyes were 
the, aggreſſors, was-utterly, unjuſtifiable ; but, from their 
cauſe, notwithſtanding this behaviour of theirs, being mY 
verſallx eſpouſed by the nation, we may clearly; ſee. the opi- 
nion and judgment of - thoſe. times; that their kings were 
pot unlimited, and that they had no right to exact from their 
vaſſals any ſexvices but thoſe that flowed. from their tenuxes. 
The king, indeed, at firſt. gave their lands ant offices to 
others hut when he had cooled, and found they had inſiſted 
on no more than was their, right, he, in the frankeſt manner, 
repaired his error. He gave in parliament a new confirma- 
yon of Magna Charta. By another ſtatute he renounced all 
right of taking talliages, that is, levying taxes, even on his 
own demeſnes, without conſent of parliament, as contrary 
to. chat charter ; and in the body of this laſt act, in the am- 
pleſt manner, remitted all diſguſt and reſentment againſt the 
two earls and their aſſociates ; and gave them the fulleſt in- 
deranity for the offences they had fo outrageouſly commit: 
ted. Such conduct in any king, whoſe ſubjeQs were not diii -·- 
_ e £-a Wis have been 6 fone neue, | 


ang 
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and have been attended wih diffnal conſequence 
Edward's realms chere was not à mam that did not s 
| wiſdom, adore him for his valour, + his honour, and his ices 
| rity. He could-encroach without incutting N and be 
could retract without being thought mean; ſo that it may 
de a queſtion whether, by the noble manner of his repalrig 
his miſtake; he did not tie his fubjects to him with ſtronger” 
bays of affection than if he had never committed ij. 
Tux grand ſerjeanties that are not militaty ede 
kinds, being offices and ſervices done to the petſon of the 
king within the realm, in order to the ſupport of his ſtate, 
and dignity, for which reaſon, although they ate not, pro- 
perly ſpeaking, military ſervices, yet are they looked upon 
in that light, and are endowed with the ſame privileges, and 
ſubje& to the ſame regulations, except in a few inſtances, 
to be hereafter mentioned; ſo that no perſon under the frank 
of the leſſer nobility, that is of knighthood, was capable of 
performing them; and therefore, when, by alltwing the 
alienation of lands, theſe tenures fell into the hands' of per- 
ſons of inferior quality, they were either knighted, or ap- 
pointed a deputy of that rank. Thus, at the coronation of 
"Richard the Second, as we find in lord Coke, William Fur- 
nivall claimed to find a globe for the right hand of the king, 
and to ſupport his hand on the day of his coronation, in vir- 
tue of the Manor of Farnham, which he held by that — 
ſerjeanty; but, though deſcended of a noble family, he 
was not permitted to perform it in perſon, until he had 
been dubbed a knight. At the ſame coronation, John 
Wiltſhire, citizen of London, claimed to hold a towel while 
the king waſhed before dinner, which claim being allowed, 
as he was of too low a rank to perform the ſervice in perſon, 
he made Edmund earl of Cambridge his deputy. Women 
likewiſe and minors were obliged to ſerve by deputy; as did, 
at that time, Anne counteſs dowager of Pembroke, by Sir 
John Blount, and her ſon John earl of Pembroke, A minor, 
by Edmund earl of March. 
THESE grand ſerjeanties, which were molt of them lands 
granted for the doing certain duties at the ſolemnity of the 


coronation, 


3 


/ 
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| edrotiatiby, which contributing to the ſplendour and dignity = 


of the crown, have been ſtill retained, though all other mi- ES 
litary tenures have been changed into free and common ſoc- 

age. However, all theſe grand ſerjeanties were not for the bare 
Purpoſe of attending at coronations. The lord high ſte ward - 
ſhip or ſeneſchalſhip of England, whoſe office it is to preſide 
at the trials of peers, was annexed to the barony of Hinckly, 


which, paſſing into the family of Leideſter, and then into 


that of Lancaſter, in the perſon of Henry the Fourth was 
united to the crown; but ever ſince that time, as the powers 
and privileges the law threw into his hands were looked upon 
as too extenſive, and dangerous if continued, this officer hath 
only been "occaſionally created, as for a coronation, or the 
trial of a peer, which ended, he breaks his ſtaff, and the 
office is vacant. The ſame is the caſe, and for the ſame 
reaſon, of the office of high-conſtable, ever ſince the attain- 
der, in Henry the Eighth's time, of Edward duke of Buck- - 
ingham, who enjoyed it as earl of Hereford. Thus did the 
crown get rid of two conſiderable checks, which, concurring 
with other more extenſive and influencing cauſes, helped to 
raiſe ' the power of the houſe of Tudor above what the 
princes of the line of Plantagenet had enjoyed. The office | 
of earl marſhal, indeed, ſtill continues in the noble family of 
Norfolk. For, notwithſtanding the attainders of that family, 
when they were reſtored, it alſo was reſtored to them. The 
reaſon is, becauſe this office is of little power; indeed, in 
the vacancy of the conſtable to whom he is properly an aſſiſt- 
ant, ſcarce of any at all. It being, therefore, an honourable 
dignity, and attended with no danger, it is no wonder it hath 
remained. In this kingdom one grand ſerjeanty remained 
till the year 1715, in the family of Ormond, that of but- 
lerage ; but it differed from thoſe before-mentioned in this, 
that it was not a ſervice ariſing from a grant of lands, but 
of the priſage of wines, an antient profit of the crown, due 
by prerogative, namely, a right to take two tons of wine, 
one before the maſt, and the other behind, out of every ſhip _ 
remaining twenty tons or more, until Charles the Second 
G . 


purchaſed 
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 Et6mTrLY, Petty ſerjeanty was atother e 
projet benefices, and, in our law, was compriſed under the 


general head of ſocqꝑe, becauſe the ſervice was certain. It 


is, as Littleton defines- it, where a man holde bis land of | 
our fovereign lord the king, to yield to him yearly a bow. 


or a ſword, or a dagger, or a knife, or a lance; or a pair of 


gloves of mail, or a pair of gilt ſpurs, or an arrow, or divers 
arrows; or to yield ſuch other ſmall things belonging to 


war; ſo this, as well as grand ſerjeanty, was a tenure of the 


King's perſon, and cduld not be held of a ſubject. Such is 


the grant the lord Baltimore hath in his province of Mary- 


land; for he yields every Chriſtmas five Indian arrows, be- 


ſiides a fifth of all gold and ſilver found within this province. 


NIN THL x, all grants to women were of the nature of 
improper ones, becauſe they muſt always ſerve by deputy; 


| and perſonal ſervice is eſſential to the proper military te- 


nures. But theſe were not introduced ſo-early.. - 


Tux tenth kind, and the laſt that I ſhall e | 


| er benefices, are thoſe that are of things not corpereal, 


and of which, conſequently, there cannot be a | poſſeſſion 
manually delivered over, that is, they do not admit of live- 
ty and ſeizin, and therefore can be only conveyed by the 


improper inveſtiture, that is by words or writing, aceompa- 
nied by a fymbol; Such are rights in, or profits iſſuing out 
of land, where another hath the poſſeſſion of it. As the 
feudal law diſtinguiſhes between corporeal things, whoſe 
poſſeſſion can be actually transferred, and incorporeal, which 
cannot, ſo doth our law make what is the ſame diſtinction 
between things that lie in livery, and things that lie in 
grant. In the firſt it regularly requires an actual livery and 
ſeizin, and here a deed is not abſolutely neceſſary, but the 
ſecond paſs by the delivery of the deed. Here therefore a 
deed is abſolutely neceſſary ; for although the feudal: law ad- 
mits the uſe of. 6ther ſymbols in this caſe, ours, for the 
greater certainty, preciſely requires this peculiar one, that 
there may be full evidence of what was conveyed. Of this 
| laſt 


n 11 


5 1 ( 8 | 
laſt tenth kind as there care neee 
run over ſome of them in a curfory me ann 


ſnew their general: natur??? 

Tur firſttcl ſhall take notice of is, At nich 1 prec” 

| par ler antient; as it ſeems to have —— - 
he place of thoſe repaſte the king gave to his comites, or 
anions; and is what is called Haudum ds cu. — 
ſignified tlie repoſitory, o repoſitories of the neceſſaries of 


life; while in ihoſe antient times the ſervices due from the 


demeſnes, or the ſ lands, to the king or lords, ere 
paid dir kind. Things: therefore neceſſary, of uſeful for the 
ſupport! of life; diſtributed in ſpecie, out of the Kings or 


lores eellur or pantt y or both; were what tlie feudum cd- 


vita oon ſiſtedt in; and that this came im place of the anti- 


ent conſtant entertairiments, and Feafts,” of the comites;\ or 
companions; appears from this; that it was a rule, event after 


other granti were allowed to be bereditary, that theſe deter- 


firſt Happened to expire: | Thel grants likewiſe were of 
twe* Kinds; oe granted in conſideration of future fer- 
vices,” üpon dhe failure of which a farfeiture wis incurred. 
others in reward of paſt Tervices, where nothing was er 


peed for the future but general fealty. This difference 


runs through many other of theſe gifts that lie in grant.” 


| For the feudal law diffinguilties them Into offcie/t, that ws, 


to which a poſitive duty is annexed, and ingfficiſe, where 
no ſubſequent ſervice is required, but general fidelity, which 
is incident to every tenure. 

Tux ſecond I ſhall mention is feudum de camera, which 
I apprehend, was, originally, a ſubſtitution for what I have 
juſt mentioned the feudum de cavena ; for it was inſtead of 
an allowance of neceſſaries out of the cellar or pantry of the. 
king, an annual allocation of a ſum of money for will, life, 
or years, according as it was granted out of the camera, of 


chamber where the king or lord kept his money; and this | 


was, as the ether, I before mentioned into whoſe room it - 
came, either a reward for paſt ſervices, in which caſe-no-. 


future duty was required, or on conſideration of future ones. 
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mined witk the life of the grantor, or grantee, which ever 
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| The penſions granted by the king in our kingdom, (Ireland) 
cout of his revenue, are of the nature of the former; and 


| ttzbe ſalaries to judges and other officers are of the nature 


of the latter. What was common to both of theſe, the 


| | Feudum de camera & de cavena, was, that, by the feudal law, 
198 they were not due at the ſtated time, unleſs there were pro- 


viſions in the cavena, or money in the camera, and that free 
| from debts; for the lords ſafety and dignity was o be firſt” 
. conſidered, but they were to wait for * tente till pe 
 - viſi@s or money came in- 
©, ANOTHER thing is to be A" thats although, at 
the introduction of theſe tenures, all others were for ihe 
life of the grantor and grantee at moſt, yet when the others 
became perpetual, theſe continued long after to be only ſor 
the joint lives of the grantor and grantee, namely as long as 
kings and great lords were conſidered as tenants for life,” and 
incapable of alienating their demeſnes, or laying any perma- 
nent charge upon them. But when, by the frequency of 
the example of alienations, and by the occaſional indigence 
of the kings and other lords, and the deſire deſigning perſons 
had to take advantage of it, alienations of the demeſnes were 
once introduced, to the prejudice of the ſucceſſor, theſe 
grants, as was very natural, as they were leſs hurtful than an 
abſolute alienation, were continued for the life of the gran- 
tee, though the * had died before. | 
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LECTURE vm. 


J the SC hs lian of the ſeveral kinds | 
of i imprope benefices, which are transferable only by the 
improper a Ba, or, as the Engliſh law ſays, lie in grant 3 
intending only to illuſtrate their general nature, without de- 
ſcending minutely into particulars; and of theſe I have al- 
ready mentioned the feudum de camera, and that de cavena. 
1 call theſe fiefs, even at the time I am now treating of, in 
conformity with the practice of the feudal writers: not with 
ſtrilt propriety, indeed ; for feudum, properly ſpeaking, ſig- 
nifies a tenure of inheritance, and ſuch were not yet intro- | 
duced. But before I quit them it will be proper to take no- 
tice of ſome ſubdiviſions of them, to be met ith} in the feu- 
dal writers. 

TI navx already obſerved they were either gratuitous. or 
officious, that is without future ſervice, or with it. Of the 
firſt kind there were two ſpecies; that called frudum foldate 
from the word Jolidus, which ſignified a piece of money, 
and was a gratuitous penſion, granted either out of the cha- 
rity or bounty of the lord, or in reward of paſt ſervices; the 
other called frudum habitationis; which is liberty of dwelling + 
in an houſe belonging to the lord, in whom the property ſtill 
doth, and the poſſeſſion 1s fill ſuppoſed to remain. Of the 
officious ones Corvinus mentions three kinds, frudum fvardie, 
feudum gaſtaldiæ, and feudum mercedis. 
Tas feudum guardiæ hath annexed to it the defence of A 
caſtle, for the ſecurity of the realm, and this differs from 
the caſtle guard | have before mentioned, in as much as that, 
where lands were given for the defence of the caſtle, it was 
3 corporeal benefice, and transferred by livery and ſeizin; 
pamely by 5 the conſtable into the . and deliver- 
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ing him the key thereof, and was an improper one only in 
reſpe& of its duration, as, in the early times it continued on- 
ly a year; but this I am now ſpeaking of was a penſion, 
paid out of the king's exchequer for the ſame purpoſe ; and 

was of the ſame nature with the modern ſalaries e 
of garriſins. | 

Tux feudum gaftaldie was a penſion granted to a perſon 
for tranſacting the lord's buſineſs, as for being his treaſurer, 
ſteward, agent, or receiver. The feudum cedis was in 
conſideration of being an advocate or defef xt of the lord. 
Such are grants to lawyers pro conſilio. impendende; and the 
falaries, of om king's s ayer, and the the. mr, for. the ; 
crown. 

- T8HALL next run over briefly the ſeveral kinds of i jncorpo- 
| real beneßces which the law-of England takes; notice of, and 
explain their general nature, and the firſt I ſhall take, notice 
| of is an advowſen, which is a right a man hath of nomj- 
nating. a proper perſon to fulfil. the duties, and to receive the 
profits of an eccleſiaſtical, benefice. Theſe rights aroſe thus. 
In the infancy of the chriſtian church, when the clergy were 
ſupported by the voluntary contributions of the people, the 
biſhop was choſen by the clergy. and people at large; and 
this method- was ſo firmly. eſtabliſhed, that when the em- 
perors became chriſtians, although they made great dona- 
tions of lands to the church, yet they left the manner of 
election as they found it; and ſo it continued in Rome 
until the year 1000 at leaſt. But theſe elections, made by 
the giddy multitude, were the occaſions of infinite diſorders. 
he value of theſe offices being encreaſed, and the manners 

of the eccleſiaſtics corrupted by the acceſſion of riches; 
parties and factions were eternally forming, and ſupported 
by all methods; and when a vacancy happened, the con- 
teſt was frequently not decided without bloodſhed. It is 
no wonder that all the ſober part of the clergy, who were 
| ſcandalized at theſe irreligious practices, and the empe · 
rors, who were concerned in the peace of their dominions, 
concurred in remedying theſe evils ; which was at 
length effected by excluding the laity, gradually, and 


by 
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by inſenſible degrees, and confining the election to the 
eccleſiaſtics. . .: Many: ef the. emperors, indeed, fruggled | 
hard to get the nomination. to themſelyes, but the clergy * 
proving too powerful for them, they, cr at moſt, but 
a power of recommendatioll. 3 

In the northern kingdgms the ſamg cauſes produced the 
from effects, as to the excluſion of the laity, but with more 
advantageous circumſtances to the rights of theſe. princes, 
For as the lands, they gave to the biſhops, in right of their 
| churches, were held of them; fo. they gave the inveſtiture; 
and there was a kind · of concurxing right between the clergy, 
who elected, and the king. He inſiſted on his right of giv- 
ing the inveſtiture, but generally received * * 
and granted it to him. 

Bur after the time of Charles Martel, hh clergy 
were ſtripped of moſt of their lands, things took. a different 
turn. For when new grants were made to the church 4 
the king, he inſiſted, as feudal lord, on the abſolute nomina- 
tion, and the giving inveſtiture, by delivering the ſtaff or 
croſier, the emblem of his paſtoral care, and the ring, the 
ſymbol of his ſpiritual-marriage with the church; but theſe 

rights were oppoſed by the clergy, who were ſtrongly ſup- 
ported by the popes then ſetting up for being the feudal lords 
of all churchmen, and who hoped to derive, as they did, 
great advantage from theſe diſſentions. From the year 1000 
to 1200, great confuſion ſubſiſted throughout all Europe, 
occaſioned by theſe conteſts z until the popes in general pre- 
vailed; but for four hundred years paſt, and particularly 
ſince the reformation, their power hath been on the decline; 
and from this Jaſt period the '' patronage or adyowſon of 
biſhoprics hath been confeſſedly in our king, as hath been 
the caſe in ſeveral other kingdoms ; and though in England 
a form of election is nates; it is no more than a mere 
form. 
Tux e or ; patronage of inferior . 
in another way. Ia order to underſtand this, let us conſider 
how dioceſes came to be ſubdivided into pariſhes. - Antiently, 
F mean about the year. 420, the biſhop had the ſole cure of 
G 4 ſouls 
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ſüouls throughout his whole dittrict, and received all the pro- 


clergy, whom the biſhop u 


fits of it; which he and the clergy diftributed into four parts, 
not exactly equal ones; but unequal, according to the exi- 
gences of the ſeVeral intereſts to be conſidered; 'one to the 
biſhop, to maintain hoſpitality, and ſupport the 'Uergy reſid- 
ing with him, and the Chriſtians of other places; who were 
often forced to fly from perſecution, or travelled on their 
neceſſary concerns z one for the building and yepair of 
churches; one for the poor, and one to ſupport the inferior 
fed to ſend to particular places, 
as his deputies, and to remove or recal at his pleaſure. \ The 
clergy, who lived in the city where the biſhop reſided, were 
| ſupported by him in a collegiate way at firſt ; until at length 
their particular ſhares were aſcertained, ind carved out of + 
the general revenue of the church ; and this was the _ 
of chapters. 
Io return to the country clergy. The manner in which 
they came to have ſettled eſtabliſhments was thys: It was 
uſual, as ſoon indeed as tithes were eſtabliſhed as a law, that- 
is before or about the time of Charlemagne, for the biſhop 
to allocate to his vicar or curate in any diſtri, the whole, 
or a part of the tithes or other profits ariſing there ; but 
when England, France, and other countries. were rayaged by 
the Danes and Normans, the fury of theſe barbarous hea- 
thens fell particularly on the eccleſiaſtics. Their churches 
they burned, and themſelves they ſlaughtered without mercy ; 
inſomuch that, when their devaſtations ceaſed, there enſued 
not only a great ſcarcity of clergymen, but ſuch a want of 
means of proper ſupport for them (the old eſtates of the church 
having been turned into military fiefs) that the feudal lords 
were willing, for the ſake of having divine ſervice performed 
in their diſtriQs, for the benefit of themſelves and their vaſſals, 
to alienate part of their lands to the church, which was then 
in indigence, for the purpoſe of building houſes for the parſon, 
and providing a competent glebe for him, and alſo for build- 
ing new churches where they were wanted. Although 
alienation was at this time entirely diſallowed by the feudal 
cuſtoms, yet the necyMty of thoſe times prevailed againſt it 
in 
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/ in thoſe inſtances, eſpecially as theſe ſuperſtitious people, 
attacked, or ready to be attacked, by an heathen enemy, 
thought the lands ſo given to be really given for military ſors 
vice; as they were given for the ſervice of God, the Lord 
of Hoſts, who was to ſpeed their arms. However, the cir- 
cumftances and opinions of that age would not allow any 
grant, without an acknowledgment of the ſuperiority of the 
grantor ; nor allow any lord to give any grant materially de- 
trimental to his militaty fief. Hence, as an ackno! 
that the lands ſo granted to the church proceeded from the 
bounty of the Lord, he was allowed to nominate a clergy- 
man to the biſhop; who, if he was qualified, was obliged 
to admit him. But as the patron might preſent an — 
per perſon, and ſuch an one as the biſho muft be 
in conſcience to reject; and might do this l 
any conſiderable length of time, during which the duties yo! 5 
religion would be neglected, it was, in after times, ſettled, 
in all countries, that the right of the patron's preſentation 
ſhould laſt only a limited time. In our countries it is fix 
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ſhop's oline right of nomination revives. 
Bor the cuſtoms of thoſe ages not admitting of the * 
tion of any part of a military tenure, but what was abſolute- 
ly neceſſary, it followed, that theſe glebes were far from be- 
ing fufficient for the maintenance of a parſon. "Theſe grants, 
therefore, were not made without the conſent of the biſhop, 
to allocate, in aid of the glebe, the tithes of that precinQ, 
to the uſe of the parſon, And now the parſon began to have 
a permanent intereſt for life in his pariſh, and a permanent 
cure of ſouls therein; but not excluſive of the cure of ſouls 
in the biſhop, who was concomitant with him in that point, 
though not in the profits. For when the biſhop, for the 
good of the cburch, appropriated a part of the revenues of the 
church to a particular perſon and his ſucceſſors, which, for 
the public good, he was allowed to do, he could not, how- 
ever, diveſt himſelf, or his ſucceſſor, of that general cure of 
fouls through his whole diſtri, which was the eſſence of 
þis office. As the parſon, therefore, though named by a lay- 
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| man, was OSLO he was in truth (to ſpeak by way of 
accommodation) his feudal tenant. From him he received in- 
ſtitution, which is the i improper, inveſtiture ; to him he gave 
the oath of canonical obedience, which is equi valent to the 
oath of fealty; and by him, or perſons appointed by him, 
he was inducted into his church, that is, had livery and ſeizin 
given him. | 
THis. was the origin and nature of preſentative advowſons, 
in which, though a matter eccleſiaſtical, the lay patron was 
allowed to have a temporal and a valuable intereſt : inaſmuch 
as it might ſerve for a proviſion of one of his children, or 
any other relation that was qualified for it; and conſequent- 
ly be an eaſe to him; and as, at the time that theſe glebes 
were granted, moſt fiefs were hereditary, at leaſt none were 
ſuffered to be granted but by thoſe who had ſuch (becauſe 
the lord ſuperior might elſe be diſinherited) this right of ad- 
votuſon preſentative deſcended to the heir. The church in its 
diſtreſs exceedingly encouraged and foſtered theſe rights for 
a time, but when her circumſtances changed, and, in ages 
when profound ignorance prevailed, both among the clergy 
and laity, many were the attempts to deprive the laity of their 
rights, and many the exclamations againſt the impropriety 
and impiety of ſuch perſons pretending to name any one to an 
holy office. But, I do not find they ever thought of reſtor- 
ing to the laity the glebes, in conſideration of which, for 
the neceſſities of the church, thoſe rights were firſt allowed, 
Tus much for preſentative advowſons, which I hope, 
from what hath been already obſerved, will be 3 
underſtood for the preſent. I now muſt proceed, to collative 
advowſons, namely, thoſe given by the biſhop, which were of 
two kinds; either abſolutely in his own right, or by lapſe, 
when the patron neglected to preſent 3 which was in truth 
but a devolution of the antient right he had parted with, to 
him ; and therefore, as there is no ſubſtantial difference, 
they may well be treated of together. As the biſhop in the 
caſe of lapſe, collates, that is, inſtitutes in his former, right 
in default of the perſon who had the right of preſentation, I 
obſerved before, that the biſhop had uſed to grant to the 
- country 
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erg, part or the whole of the tithes of the pre · 
cincts they ſerved in; but When once, by the allowance of 
preſentative adyowſons, parſons had got freeholds in them, 
the example became contagious, and much to the benefit of 
the church. Thoſe parts of the dioceſe which ſtill remained 
in the biſhop's hands were divided into pariſhes ; and the 
tithes of them, or at leaſt a conſiderable part of them, were | 
aſſigned to the miniſter for his life. I need obſerve no fur- 
ther of theſe, than to ſay, that they-differed no otherways 
in their nature from the-laſt mentioned, than that, as a patron 
had nothing here to do, there was no preſentation, and that 
collation is, in the caſe where the biſhop hath the ſole right, 
what is called j»/titution in the caſe of a clerk preſented. 
Tux third and laſt kind of advowſons are thoſe called do- 
natives, in the giving ſeizin of which the biſhop had nothing 
to do, ſuch livings being privileged, and exempt from the 
juriſdiction of the biſhop, and viſitable by the patron only. 
How theſe exemptions aroſe, when, at firſt, every place was 
-a part of a dioceſe, and of the biſhop's cure of ſouls, it will 
be worth while to enquire. The biſhops of Rome, aided by 
their great riches, and the fall of the weſtern empire, did, by 
purſuing a ſettled plan for many hundred years, with the 
greateſt art and unſhaken perſeverance (temporizing indeed 
when the ſeaſon was unfit, but never giving up expreſsly 
any point that had been claimed) at length, inſtead of being 
the firft biſhop in rank, attained to a juriſdiction over all the 
weſt, and claimed a general cure of ſouls, which made the bi- 
ſhops, indeed, but paſtors under them. However, conſcious 
of their uſurpations, in order to eſtabliſh them, it was wap 
ſary to depreſs the epiſcopal order. 

Trey began firſt with diſmembering ne in a 
to found new ones, on pretence of the churches being better 
ſerved; and this they did principally in Italy, where their 

influence was moſt extenſive; and that witlra view, by hav- 
ing a greater number of votes, to overrule the determination 
of the general councils. They did the ſame, but more ſpar- 
ogly, | for the reaſon aforeſaid, in n other countries, with the 
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ſovereigns ; who, in theſe caſes, were really actuated by the 
motive of advancing the public good, and promoting religi- 
on. The next ſtep was more deciſive. Their authority 
being now eſtabliſhed, they took occaſion, on ſeveral pre- 
tences, to exempt from the juriſdiQion of the biſhops, ſeve- 
ral places within theirdioceſes, which they kept immediate- 
ly under themſelves, to which they appointed clerks by this 
way of donation, and whom they viſited by their legates, as 
their immediate ordinary. The clergy, thus provided for, 
ſerved as faithful ſervants and ſpies to the pope, in all parts 
of the Chriſtian world, and were, next to the monaſteries, + 
the firmeſt ſupport of his power. The ſame practice they 
purſued with reſpe& to biſhoprics, by exempting ſeveral of 
them in divers places from the archbiſhop of the province. 
And this was the origin of donatives. But, in order to ſhew 
the plenitude of their power, the next ſtep they took was of 
a higher ſtrain. They not only founded donatives for them- 
ſelves, but for others, even of the laity ; ſhewing by this, 
that all eccleſiaſtical juriſdiction and diſcipline was entirely 
ſubje& to their will, and that, at pleaſure, they could trans- 
fer it tp hands before judged incapable of it, 
FTnuxsx two kind of donatives ſtill ſubfiſt i in England, the 
: latter in the hands of ſubjects, the former of the king as ſu- 
preme ordinary, ſince the pope's uſurped power was trans- 
ferred to Henry the eighth. I am ſenſible many common 
lawyers inſiſt that the king of England was always ſupreme 
ordinary, and that nothing new was gained at that time, . but 
only his old authority, which the pope had uſurped, reſtored 
to him; but what ſhall we ſay to the firſt fruits and tenths ; 
| which are certainly papal impoſitions, and comparatively of 
a modern date. The ſame I apprehend to be the caſe of the 
ordinary juriſdiction. As to the ſupreme patronage, I allow 
it was, originally, t the king's. My reaſon is that I do not 
find in the antient church any trace of. a layman ſolely ex- 
erciſing eccleſiaſtical juriſdigion, or enacting laws for the 
church. 
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IN the apoſtolic times all things were tranſacted. by the 
Faithful at large; in the next age, they fell into the hands 
of the clergy, all excepting the election of biſhops, and 
approbation of clergytnen. After the emperors became 
chriſtians, they publiſhed indeed eccleſiaſtical laws, but that 
was only giving the ſanction of the imperial power to the 
canons the church had: made ; whoſe cenſures; when there 
were ſuch multitudes of new 4 counterfeit converts, were 
likely to have little weight. In the northern nations the 
caſe was the ſame. Canons were made by the eletgy, and 
theſe were often inforced and turned into obligatory laws by 
their general aſſemblies, who had the legiſlative authority; 
and if there are any inſtances in thoſe: times of laymen ex- 
erciſing eccleſiaſtical diſcipline, as ordinaries, I own they 
have eſcaped me. I ſpeak mietely of eccleſiaſtical diſcipline : 
for as to things of a temporal concern, ſuch as wills, admini- 
ſtrations, marriages, tithes, &c. the authority undoubtedly 
was from the king. But not as to matters entirely ſpiritual, 
ſuch as concern the ſalutem anime. 

I THINK therefore the king's title to be ſupreme ordi- 
nary, ſtands better ſettled on parliamentary declaration, and 
on the reaſon of the thing, that all coercive power ſhould 
be derived from him, whom God hath made the ſuperin- 
tendant; than on the aſſertions of lawyers, that it always 
was ſo. Matters of fact are to be determined by evidence, 
not by conſidering what ought to have been; and we need 
net be ſurprized to find that an ignorant and ſuperſtitious 
people allowed praQtices, and a diviſion of * in them- 
ſelves unreaſonable. 

Ix theſe donatives there was neither ;nflitotion nor in- 
duction. The patron gave his clerk a title by deed, on 
which he entered; fot the plenitude of the papal power 
ſupplied all forms: The patron was the viſitor, and had 
the power of deprivations ; but what clearly fhews, in my 
apprehenſion, that theſe donatives were incroachments on 
the epiſcopal authority, is, that, if once a common patron 
(for the king was ſaved by his prerogative) had preſented 
his clerk, and he got inſtitution and induction, the donative 
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was gone for ever. The living became Fang oo 
the biſhop's juriſdiction revived. 

I SHOULD next proceed to ities}: tbh kind of "= 


beneſice; but this would carry me to too _ 
a length for the preſent diſcourſe. | 
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H E next kind of incorporeal benefices FS, notice | 

of by the law of England, that I ſhall mention is 
tithes ; the new teſtament, as well as common reaſon, ſays, 
that they who ſerve by the altar, ſhould live by the altar; but 
is ſilent as to the manner in which this ſupport ſhould wote. 
In the very firſt times, when their numbers were but few, 
and thoſe confined to Jeruſalem and its neighbourhood ; the 
chriſtians ſold all they had, and lived out of the common 
ſtock. But this laſted a. very ſhort time. When they in- 


creaſed to multitudes, that method was found impraQtica- * 


ble, ſo that each retained his poſſeſſions, and gave à volun- 
tary contribution out of it at his diſcretion. This was the 
fund of the church; and in thoſe times of fervent zeal j in 
the laity, and ſimplicity of manners. in the clergy, it was 
found abundantly ſufficient, not only to ſupport the mini- 
ſters, and their,own poor, but alſo to build churches, and to 
do many acts of charity to ſome. of the 

Tux revenues of the church went on l encrea(- 
ing to the time of Conſtantine ; ; and though, by the Roman 
laws, no colleges, as they called them, that is communities 
or fraternities, unleſs they had the ſanction of the imperial 
authority, could accept legacies or donations, yet, ſuch was 
the devotion of the times, that many ſuch private grants 
were made; and the principal churches obtained great ac- 
quiſitions, not only in moveable goods, but in landed eſtates ; 
inſomuch that ſome of the perſecuting emperors, were 
thought to be as much inſtigated to their cruelties by avarice, 
as by their blind attachment to their pagan ſuperſtition. _. 

In the fourth century, the reſtraint being taken away, 
theſe E. from the rich and. ſuperſtitious to the church 
became 
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became much greater; but the general voluntary contributions, 
from all who could ſpare, diminiſhed, the apparent neceſſity 
for them being leſſened ; and the zeal of the people, which 
perſecution had kept warm and fervent, ſlackened from eaſe 
and ſecurity. The biſhops, who were the diſtributors, 
prided in vying with each other in the magnificence of their 
churches ; and, being now raiſed to an eminent rank in the 
ſtate, were not ſatisfied to live in ſuch a manner as contented 
the ſimplicity of the antient fathers of the church ; ſo that 
by the year 400, the inferior clergy and the poor were, in 
many places, but in very ſcanty circumſtances. This induced 
many of the pious to fix upon a certain rate out of their own 
annual gains to ſupply theſe neceſſities, and as the tenth was 


what had been aſſigned to the levites in the moſaical law, that 


generally became the proportion. But as the payment of 
thoſe tithes was purely voluntary, ſo did the givers appro- 
priate them in ſuch manner as they pleaſed, and as they 
thought they were moſt wanted. 

Is Egypt, where, it ſeems, this practice began, they were 
commonly given to the monks, who had devoted themſelves 
to a religious poverty; in fUiyricum generally to the poor ; in 
other places to the inferior clergy of ſuch a diſtinct, or, if 
the church itſelf was indigent, to the biſhop, for the uſe of his 
church. The famous preachers about this time, particularly 
St. Ambroſe and St. Auguſtine, inforced this practice with 
all their eloquence, and inſiſted on the levitical law of tithes, 
as binding on chriſtians. This had great, but not general 
effects. Some gave the tithe, others, of more zeal, gave 
more, and others leſs ; and though theſe contributions began 
now to be aided by the ſpiritual arms of excommunication, 
yet were theſe only uſed' to oblige a man, in teſtimony of 
his being a chriſtian, to make ſome offering, not to pay 
preciſely the tenth, or any other portion. 

Tuxsx payments of the tenth hitherto we ſee were vo- 
luntary ; but there ſoon came in another practice, which, in 
particular places, made them compulſory. It was uſual when 
a patron founded a church, in order for its ſupport, to charge 
his lands with the payment of tithes to the miniſter who offi- 
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church, not by the force of any general law; or canon (for 
all ſuch attributed to theſe ages are forgeries of a latter date 

but from the eſpecial gift of the grantor, and the poπw¼ẽĩr he 
had to charge his land. The earlieſt authority that proves 
a general right of tithes, through any country of Europe 
is to be met with in the council of Maſcon, held under king © 


Guntram, who reigned in the ſouth eaſt parts of France 


in the year 386. There the right of tithes, through A 
his dominions, is acknowledged as an antient duty due to the * 


church; and they are enjoined to be regularly paid. But 
it is obſervable, in the very words of this law, that the 
tithes ſo paid were not ſolely appropriated to the clergy, but 
much of them applied to other charitable uſes, unde flatui- 
mus, ut decimas etcleſiaſticas omnis populus inferat, quibus ſacer- 
dotes, aut in pauperum uſum, aut in captivorum redemptionem 
erogatis, ſuis orationibus pacem populo & ſalutem i 


Thus the kingdom of burgundy was the firſt that eſtabliſſi- 
ed the univerſal payment of tithes by a poſitive law.” This 


payment, in the other parts of France, was long after at 


pleaſure, or by particular foundation; but was daily gains 


ing ground, | eſpecially after the impoveriſhment' of the 


church by Charles Martel rendered them more neceſſary z 
and his grandſon Charlemagne was the firſt that eſtabliſhed 


them by a poſitive law, made in a general aſſembly of the 


ſtates, through all France; and that as due dy a divine 


right, in the year 778. And as he and his ſucceſſors were 


maſters alſo of Germany and Italy, the 2095 law _ _— 
on ſoon paſſed into thoſe countries. * 904" 1» 


Bur as poſitive as his law was, in the direftion or pays 


ment of them to the biſhop-or prieſt, it was for 4 long time 
not univerſally obeyed, and where it was obeyed, often 
ſtlamefully eluded, as appears by the laws of his ſucceſſors, 


and many eccleſiaſtical canons framed for the redreſſing thoſe 


miſchiefs. For as a portion of the tithes were originally - 
diſtributed to the poor, under this pretence it was cuſtoma- 


ry for the ſuperſtitions laity, when they granted the tithes, 
n of aſſigning them for the maintenance of the miniſ- 
HN 
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propriations, or conſecralions, as they were called, ac 
very numerous, both from the unbounded. veneration paid 
to the monks, and from the encouragernent ſuch granis re- 
e ceived from the ſee of Rome, which looked upon the mo- 
naſtie ordem as its faſteſt friends, and was bent upon raiſing 
them on the ruin of the ſecular clergy. But as the monks 
el thoſe times were generally laymen, and incapable of ſerv- 
- Ing the cute, it grew into a practice for them, if any of 
their own body was fit for the purpoſe, to get him ordained 3 
or if they, had none, to employ a ſecular prieſt, to perform 
the divine; offices, under-the-name of their vicar or deputy, 
whe. was to account with them for the profits, and was to 
receive for. his ſubſiſtence a ſtipulated. proportion; and thus 
came in the diviſion. of parochial tithes, into. rectarial und 
_ wicartal.; the former remaing in in the employer, the latter i in 
the employed, who did the duty. 

THE. fame pretence of appropriating the tithes to the 
poor gave a handle likewiſe to many, when they found it 
neceſſary! to pay tithes, to grant them to laymen in fee, un- 
der the like conditions and ſervices as other fiefs ; and many 
likewiſe: were the unworthy. churchmen, who turned the 
incomes of their church into proviſions for their families, by 
granting them in Hef. Thus, in proceſs of time, were the 
miniſtering clergy, and the real poor, for whoſe fupport the 
tithes were originally granted, in a great "meaſure ſtripped | 
of then; and they were converted either into lay inheri- 
tances, for ſecular ſervices, or applied to the ſapport of 
manaſteries; and both theſe-abufes began under the ſpecious 

of charity. The latter, viz. the grants to monks, 
was as always favoured by the heads of the church; and the 
former, in ſpite of all their cenfures, prevailed, until at 
length, it was found noceffary to apply ſome remedy to both. 
The evils were too inveterate to be finally removed; but 
this temper was found out in the council of Lateran, held 
in 1215, when it was enacted, That all tithes which from 
time immemorial had been E CORE 


9 


ene in that manner for the future; and 
the appropriations to monaſteries were confined to three | 
orders of monks who were looked upon as the bft kearney, 
and capable of furniſhing men fit for the duty.” | | 

I $HALL proceed now to ſay ſomething of the fite of 55 
tithes i in England. That tithes had been paid in ſeveral ' ©. 
parts of England during the heptarchy, and eſtabliſhed'by* 
law in ſome of its kingdoms, is undeniable ; but the firſt 
who ordained them by law, through all England, was Ethel» | 
wolf, in his parliament of the year 8 55; Who had been 
himſelf, in his elder brother's life, deſigned for the church; 
in this imitating Charlemagne, at whoſe court his father 
had long reſided. This may well be allowed, although 
thoſe authors that give us the copy of this law differ in the 
date, both as to the time and place where it was made. But 
be that as it may, his ſon Alfred certainly made a law ſor 
this purpoſe, to bind not only his own Engliſh, but alſo the { 
new converted Danes, to whom he aſſigned ſeats in his king="0@— "8 
dom, and whom he had ſubmitted to the government of 1 

Guthrun. Such laws were renewed by almoſt every one of "RY 
his ſucceſſors down to the Norman conqueſt ; an evident 
proof, that however zealous thoſe princes were for the ſup- 
port of the church, their . pious intentions were but ill ſe- 
conded by their people. The ſeverity of the law of Edgar 
was remarkable, and of itfelf ſufficient cauſe of their back - 
wardneſs ; for it made the non-payment of the tenth a for- 
feiture of eight-tenths. The prepoſitus of the king ang 
biſhop, that is, I preſume, the ſheriff and archdeacon, were AY 
to ſeize the fruits out of which the tithes had been with-" 2 
held, and when they were divided into ten parts, one was 
given to the church that had been defrauded, another to the 
proprietor, and the remaining eight were divided between 
the king and the biſhop. 

DvuxinG theſe times appropriatiode Af tithes, to other Y 
churches than the pariſh one, and alſo to monaſteries, were * 
frequent, here as well as on the continent; but, for ſome 4 
time after the conqueſt, the largeſſes to the monks, with 
reſpe& both to lands aud tithes, encreaſed conſiderably, | 
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and were continually encouraged by the popes, the ki 8, 
the biſhops, and nobility; by the popes for the reaſon alrea- - 
dy given; by the biſhops and nobility,” who. were all Nor- 
mans or foreigners, out of partiality to their countrymen 
for ſuch the monks generally were) and out of contempt and 
hatred to the ſecular clergy, who were univerſaily Engliſh 3 
by the kings, not only for this laſt mentioned cauſe, but for 
another peculiar to themſelves. The government of the 
Saxon kings was remarkably moderate, and their laws and 

_ conſtitutions extremely favourable to the liberties of the 
people. The firſt race of Norman kings pretended, indeed, 

a right to the throne, and every one of them ſwore to ob- 
ſerve the Saxon laws, with ſuch emendations as had been 
conſented to in parliament by William the Firſt. But the 
conduct of every one of them ſhewed how little regard they 
had to that obligation, and how bent they were on ſetting 
themſelves free from all reſtraint, and to deſtroy all traces 
of the old Saxon laws. For this purpoſe it was abſolutely. 
neceſſary to depreſs the ſecular clergy ; who, in thoſe times 
of ignorance, were the only lawyers; inſomuch, that, in 
William the Second's reign, it was ſaid, nullus clericus, niſi 
canſidicus; and, to render them unfit guardians of thoſe pri- 
vileges, the kings were reſolved to trample upon them. 
For this end, a new language and new forms of proceeding 
were introduced into the courts, the ſecular and eccleſiaſtical 
juriſdictions, which had been united, were ſeparated ; and 
the clergy were baniſhed from the temporal courts, and the 
greateſt part of the, buſineſs which formerly had been tranſ- 
| aQed in the country courts was transferred to the curia regis, 
under the immediate inſpection of his judges. _ _ 

Tuvs were the ſecular clergy daily reduced in cireum- 
flances and i importance, while the monaſteries flouriſhed on 
their downfal. However, about the time. of Henry the 
Third (for it is hard preciſely to fix when it became an al- 
lowed maxim of the Engliſh law) all tithes ariſing in any 
pariſh were of common right, payable to the prieſt of that 
pariſh, unleſs they had been previouſly appropriated to ſome 
other prieſt, or OT either by a _-_ appropria- 
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tion appearing, or by preſcription Where that Was loſt, 
and that no layman could preſcribe againſt the payment of 
| them. I ſay no layman, for with reſpect to ecclefiaſtics, the 


caſe was otherwiſe. ' It had, indeed, been a controverſy in 


France ſeveral centuries before, whether the lands of 1 


church or monaſtery ſhould pay tithes to' the pariſn miniſter 
where they lay; but it was determined by the better c opini- 
on that they ſhould. However "the" biſhops of Rome, in 
complaiſance to their friends the Monks, granted to many 


monaſteries an exemption from tithes for their lands. And 
theſe are the lands, which we fee” at this day in the hands 


of laymen diſcharged of tithes, by virtue of a ſtatute in the 
reign of Henry the eighth; before I proceed te which, it 
will be proper to take notice of what a 3 as kh ey 
were introduced in thoſe early times. | "HR 
A MoDvs, then, is a compoſition for tythes wid with- 
in a certain diſtri; whereby the layman i is ditebarged from 


rendering his tythes, on his paying to the parſon, in lieu. 


thereof, what the local cuſtom of that place directs. Theſe 
compoſitions were originally for the mutual befiefit of the 
clergy and laity 3 that one might have a ſettle certainty 
what to receive, and the other what to pay; and was, while 
the equivalent continued to bear any reaſonable Proportion 
to the value, an excellent means to prevent yearly diſputes 
between the miniſter and his flock; but as moſt of them are 
fixed at certain rates of money, the change of its value hath, 


in all theſe caſes, greatly impoveriſhed the parochial clergy, 


eſpecially as many of them grew up into a preſcription, by 
the negligence of the clergy, without an original compoſi- 


tion. Theſe moduſſes have, likewiſe, not a little hurt the 


ſpiritual juriſdiction; for as their courts paid little or no 
regard to them, as being againſt the canon law, if the original 
compoſition did not appear to have the biſhop's' authority, 
by being found in his regiſtry, the temporal courts, -where- 
ever one is pleaded, ' ſend a prohibition to the eccleſiaſtical 
one, and reſerve the tryal to themſelves, by a Jury of twelve 
ny as term legal judges of the onions,” 
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other religious and charitable purpoſes ; the remain 


ur EN Henry the eighth threw off the pope's ſupremacy, 


great was his danger both from abroad, and at home, parti- 
cularly from the monaſfteries. A reſolution. therefore was 


taken for ſuppreſſing them, and applying their revenues to 
more uſeful purpoſes. The intention of Cranmer, at leaſt, 


was to reſtore the tythes to the parochial clergy, and ont of 
ſome part of the lands to found new biſhoprics, and for 

is to be 
united to the royal demeſnes to enable him to defend his realm = 
without burdening his ſubjeQs with ſubſidies. But little of 


this kind was done. Fiye or ſix biſhoprics, with very poor 


revenues, were ereQed, and the reſt, both of lands arid 
tithes, were diſtributed to the laity in whoſe hands they ſtill 
remain, partly out of preſent political views, but principally - 


from the extravagance of that king and the indigence of his 


ſucceſſors, concurring with the avarice of their courtiers. As 


to the lands the abbots held diſcharged of tithes, the pariſh 


miniſters right to them would, by the common law of Eng- 
land, have revived as ſoon as they got into lay hands; as it 


would have done before, if the abbot had aliened with the 


conſent of his convent, and this was the, caſe of the lands of 


the leſſer monaſteries, But when the greater ones were diſ- 


ſolved by the act of 31 of Henry the eighth, it was expreſſ- 
ly provided, that the king and his grantees ſhould enjoy thoſe 


lands, difcharged from tithes, in as ample a manner, as the 


abbots held them before that time. Thus became a great 
part of the tithes of the kingdom, which by the common 
law of England were the legal maintenance of the parochial 
clergy, lay fees, and inheritances, as they continue at this 
day. _ | erf 

{ TiTHzs are of three kinds, prædial, perſonal or mixed. 


Prædial, are the fruits ariſing immediately from the ground, 


as all ſorts of grain, hay, underwoods, fruits of trees, hops, 
ſaffron, hemp, flax, and fuch like. Mixed, which ariſe from 


ce nttle nouriſhed by the ground as their young, colts, calves, 


lambs, pigs, or their productions, as milk, cheeſe, butter, &c. 


Thirdly, perſonal, which ariſe from the labour and induſtry | 


of men uſing any merchandize, or manual occupation, and is 
the tenth part of their clear gain. 
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law, nay fo'ſhameleſs.were ſotme of the candnifts, 4s to inſiſt 
that hatlots were obliged to pay the tentli of their infa- 
mous gains; but this lattet Kind has had Uttle effect in Eng- 
land, except” by che local cuſtoms of ſome patricular places. 

As to what things are tithable of hot by our lat, it ay not 
be amiſs to lay down ſome general tnaxims concerning em. 


Pins r then; as to prædial üthes: regularly, they are 


due only out of things that eridredſe antvally, n E ſame), 


and therefore, except 'by/(pecial'cuſtoin, mines, minerals, 


chalks, ſtones, ſlates, turfe; being part of the foil, and not 
increaſing unhually, are not tithuble; but this rule admits of 
—— — L ſhall juſt mention two. Saffron 
which encreaſes from three yeats to three years, is ee 
ble; and ſo is under wood, that is, all trees cut under 
years growth. The tithes of trees occaſioned many conteſts 
between the clergy and laiety in England, the one exacting 
it by their canons, and the commons in parliament conſtant- 
ly remonſtrating againſt it. At length it was ſettled by par- 
liament, that none ſhould be exempted but timber above 
' twenty years growth, as being fit for building. But this ſta- 
tute is ſo conſtructed, that if the trees be not of the nature 
of timber, they are tithable, though above that age, as buſh, 
birch, and the like; but theſe, if for the ſcarcity of other tim- 


der, they are uſed in building, as beech is in Buckingham- 


ſhire, they are there exempted. _ 

As to mixed tithes, the rule is, that thing fare naturæ 
are not tithable. Therefore fiſh, pheaſants, partridges, rab- 
bets, deer, bees, and ſuch like are not; hut ſeveral of theſe, if 
reclaimed, have been adjudged to be fo, as bees in a hive, and 
the ſame reaſon holds as to pigeons in a dove houſe ; though 
the opinion of common lawyers 1s, that they are not tithable, 
if ſpent in the houſe, and not uſed for ſale. WY 

Bor what ſhall we ſay for barren cattle, from whom. no 
yearly profit ariſes ? Shall the parſon receive no benefit what- 
ever from them, and ſhall it lie in the power of the occupier, 
by employing all his land in feeding nothing but barren cat- 
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Tur two firſt had theft foundation in the law of Moſes, 1 
the ten e Hilrwiiiond: and ſtrongly inforced'by the canẽ,jö 
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Q@LECTURES,on mart 
tle, to leave his: miviſter; without ſupport f: Certain, it is, 


Whatever the modern praQice and opinion may be, that hy 


the beſt. authorities of the antient lawyer, giſt ment was due 
to the clergy, which was the tenth part of the value of the = 
lands, or the pautieth,..rhigh by cuſtom, in moſt places, 
Was generally, paid, if the. proprietor depaſtored the whole 
Jear, or leſs, pecording, tothe time and quantity. of the cat- 
tle, ſaddle, horſes, or cattle for the plow,, only,excepted. ., 
Tus much may ſuffice, forthe hiſtory. and general rules 
of tithes,” the ſecond ſpecies gf incorporeal rights, to which 
may add, as much of the ſame nature, and funded on the 
fame reaſon, what is called, mini ifters money. out of, houſes, .i in 
cities and towns, where there. a are. no tithes, which. the act 
of parliament, of the 417th and 18th of Charles the ſecond, 
bath reſtrained to the twentjeth part of. the value of houſes, 


.as valued by 2 commiſſion from the Lot: tema; and. 
fix, of of the council. es, 
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AVING Gs of Mes vind dad two kinds 
of incorporeal benefices that aroſe in thoſe antient 
times, I come now to treat of ſeignories and their conſequences. 
A ſeignory is an incorporeal right and intereſt ſtill remaining 
in the lord, when \he parts with his land, in benefice to a 
tenant. Now the rights of a lord, in reſpect of his ſeigno- 


ry, may be conſidered” in two ways, either as the ſervices 


were due to the lord from the perſon of the tenant, or from 
the lands. He hath therefore, in virtue of his ſeignory, a 


right to all thoſe perſonal duties which flow impliedly TRAN ; 


the oath of fealty ; ſuch as to receive warning from his te- 
nants of any injury done, or impending danger to his perſon, 
his dignity, or ſeignory, to receive faithful advice from them 
when called upon, and to have his ſecrets faithfully kept by 
them; to be the judge of their controverſies, and the leader 


in war of ſuch of them as hold by military ſervice. For 


theſe barbarous people had no idea of dividing power, but 
always entruſted the civil and military ſword in the ſame 


hands; whereby they avoided the dangers and diſorders that 


more poliſhed and richer nations have ever been expoſed to, 


namely, of having the civil and legal authority ſubverted by 
the military power. And ſo ſtrit was the bond between 
lord and tenant, that the latter could in no wiſe, in point 
of judgment, decline his lord's juriſdiction, by recuſing him 


as judge on account of partiality. Such a charge was a 
breach of fealty on the vaſſaPs part, and no ſuch preſumption 
could be admitted by that law, which looked upon the lord 


TO ee _ 


him, as a 578 was. 4 
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% VTECTVRES ow tir ! Hacer. % 
By the Roman law, a ſuſpected judge might be recuſed 
_ by the ſuitors for almoſt all the ſame cauſes, and grounded 
moltly upon the ſame reaſons; for which jurors; who in our = 


law are judges of he fait, may be challenged at this day. But 
"the feudal cuſtbttis admitted no ſuch ſuſpicions as to the lord, 


and therefore in the Engliſh law, no judge, however clearly 7, 


_ Intereſted in the cauſe, can be challenged. This maxim 


once eſtabliſhed, it was neceſſary, however, for the ſak 
juſtice, that it ſhould admit of ' ſome qualiſication 
Aer in Germany, who aſſiſted the lord in judgment, from | 
whom came, in after times, the parat curiæ, were this qualic | 
. fication. But as theſe were not judges in all feudal cauſes, 
but in ſome the lord alone continued ſole judge; ſome re- 
wmedy was here to be applied, and on the continent and in 
_ "England, they proceeded differently, On the continent, the 
king, or ſuperior lord, appointed a cue, or uſſeſſot. In 
England the ſuitor, by applying to the king's courts, was em- 
powered to remove the cauſe thither; which hath been one 
ee e e ee nnn 
meet 

As to the e bo che dend hy views: af ds 


| Fe the principal, and upon which his other rights out 


of the land depended, was his reverſion. A reverſion-is that 
right of propriety remaining in the lord, during the continn- 
ance of the particular eſtate of poſſeſſion of the tenant ; 


whereby he is entitled to the ſervices during the duration of- 


the term, and to the poſſeſſion itſelf, hen it is either ex- 
pited, or forfeited. Hence it appears that the fealty and ſer- 
vices of the tenant are incident to the lord's reverſion. Out 
of theſe reverfions may be carved another incorporeal eſtate, 
called a remainder, which is à particular eſtate dependent 


upon, and conſequent to a prior particular eſtate; as if lands 
de granted to A. for five years, and afterwards'to B. for life. 


In this cafe A. hath a leaſe for years, B. à remainder for 
life, and the reverſion remains in the grantur. In our law, 
remainders, and the particular precedent eſtate on which 
they depend are conſidered as making but one eſtate; and 
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| _ fo, in uh, they are with reſpeR to-the reverſioner, though i 
not to each other. "Therefore. they muſt both-paſs out r 
the grantor at the ſame time, though it is not abſolutely ne- 
ceſſary that the remainder ſhould veſt in the grantee at the 3 
creation of the precedent particular eſtate 3 for a remainder 
may be good which depends on a contingency, as if a 're- 
mainder, after a leaſe for life or years to A, is limited to the 
eldeſt ſon of J. 8. This is a good remainder, but a contin- 
. | - continuance of che term of A; for the remainder being but ! 
'X one eſtate with the-precedent particular one, and only a co 
| _  tinuationofit, muſt commence inſtantiy when it determines. 
Or, if after a leaſe ta A, /a remainder, is limited to the heirs 
of J. S. this is a good contingent remainder, depending on the 
event of J. S. dying during the particular eſtate... "IP 
nnn. Engliſh law, Nemo off haves viventis. - 
| Doo return to reverſions, - 1 mentioned featty and ferviees ju 
ue of a reverſion, but we muſt diſtinguiſh that 
is an- inſeparable one, which the ſervices ure not ; ſor he 
tenure being from the reverſioner, and fealty neeeſſariſy in- | 
eident to every tenure, it is impoſſible they ſhould be ſepira- | 
ted. therefore, of fealty, without the reverſion, 
in void ; and the grant of the reverſion catries the fealty 
with it, But the cuſe is otherwiſe as to the ſervices ; for 
the ſervices may be granted without the reverſion, and al- 
though the reverſion be granted, . deere by ſpecial | 
words, may be excepted. on 
TAY ho ee den of the sey the eu | 
Boner hath for the recovery of his ſervices, if they are not 
| paid. In the antient times the tenant was, at all the due 
times, at his peril obliged to perform his ſervice; for as 3 
each the ſmalleſt failure was a breach of his ſealty, luis te- 1 
nancy was thereby abſolutely forfeited, and this long contitiux © 
ed to be the caſe in military tenures. 'But'as the defence of 
the realm was not concerned in the ſocage holdings, but only. 
the immediate intereſt of the lord, it was thought too hard, 
that every, perhaps r OO ſhould "aan an _ - 
. | te 


JE 


damages he ſuſtained by the non- performance of the duties. 
Aud afterwards, when the perſonal ſervice of the military te- 


* b 0 N wok err 10. 


. forfeiture 3" when the lord / where his dues were cer- 


tuin; might receive an adequate recompence. Cuſtornz then, 
introduced the method of diſtreſi, in ĩimitation of the Roman 
lam, as the proper method to recover àn equivaletm for the 


nants came to be commuted into a ſum of money called Neuage, 
diſtreſs came to be the regular method of -recovering that 
and the other fruits of the military tenure; the damage the 


ard ſuſtained being. ACE e e e 


tainty. Dan offi + at; EY 164-3654) as ey 4h, 4 
Tux ee of Alete 0 tenants.vras/thas : 
When. the / abſolute forfeiture was uy too ſevete, the 
firſt ſtep was; that the lord ſhould: enter, and hold the lands 
till his tenant had ſatisfied him as to his damages; but as 
this ſeizure frequently diſabled the. tenant from making that 
ſatisfaction, eſpecially if he had no other lands, this, after 


. ſometime, was thought ſtill too rigorous, and in its ſtead was 
. fubſtitated the ſeizure: of the cattle, and other moveables 


found on the land, and the detention of them as a pledge, un- 
til the damages were anſwered; which is what we call af F 
training. This was a ſufficient ſecurity: to the lord, as 

rarely happened but that there was ſufficient found to —— 
his demand for one failure; and the tenant was not (as not 
being deprived of his poſſeſſion) reduced to an incapacity of 
paying his rent of ſervices, and thereby recovering his pledges. 
Hence all feudal rents, or, as our law calls them, rent ſer- 
vices, (being the ſervice the tenant pays to the lord, in 


conſideration of the land be | holds ,from bim) ae at 
trainable. — , arr Ra: „ 


+8 % 


Bur — was another ſpecies of rents in out e pot 


diſtrainable ; * which, therefore was called redditws fictus, or 
rent: ſcel. This was not a feudal ſervice, not being paid from 


a tenant to his lord, and was thus: When a man, keeping 
Gill his land in himſelf, grants a rent thereout to a ſtranger, 


the grantor is juſtly. bound by his grantee, but the grantee, not 
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Lac. 10 LAWS, or BNGLAND.. 
being his lord, cannot bart his remedy.” For the re 
diſtreſs being ſubſtituted in 


right, 


ther ſpecies of rents not diſtrainable, by converting rent err 
vices into rents ſeck. 


conſent of the lords having been allowed before that ſtatute,” 


it became cuſtomary for a tenant who ſold his land, and part- | 


ed with his whole eſtate in it, to reſerve the tenure" of the 


> 
hmm PS bore e 0 
try, could not be extended to a ſtfunger, who never had thut 
And this was originally the only kind of tent ſocks 7 8 
but the ſtatute called uia emptores terrurum, introduced ano - 


The liberty of alienation without he bh, 


 vendee not to his ſuperior lord and his heirs, but to Himſelf* 


and his heirs ; whereby he retained many advantages to him 
ſelf, by continuing the vendee's lord, ſuch. as the right of 
eſcheat, if the tenant died without heirs, and the benefit of 


the wardſhip and marriage, if it was held by knight's ſervice.” 
Non ges recreate Goo ihe was, as” 
he continued the water's: lords a rent ſvg, OO 43 


quently: diſtrainable. - 


Bur, this practice, dane highly aſeful cke teller) REY 


of conſiderable detriment; not only to their lords, ho there-» 


by frequently loſt the fruits of their tenures ; but indeed to \ 
the whole military policy of the kingdom! It was enaQed,- 


therefore, in the eighteenth of Edward the Firſt, by the ſta 


tute above-mentioned, that whenever a man aliened his whole | 


eſtate, the alinee ſhould not hold from him, and be his te- 
nant, but from the ſuperior lord, and be the lord's men" 
realy ; and that by the ſame ſervices, by which the alienor 
had holden. . The alienor, then, by this. ſtatute, ceaſing to 
be lord, and his right of reverſion clearly gone, if he reſerves: 
a rent on ſuch alienation, he cannot lain for it, and i it is 
a rent ſeck. 


Tus rents ed, therefore, were of tan e e 


ſing by grant, which was the moſt antient, the other by fe- 


ſervation, when a man aliened his whole eſtate. For if the 


whole eſtate was not gone, but a reverſion remained in him, 


a rent reſerved was ſtill, on account of that teverſion a tent 


ſervice ; as if A. gave lands to B. and the heirs of his body, 


reſerving rent. As this eſtate tail, although it might con- 
| tinue 
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* ever; yet was capable of determination by the fail- 
ure 6f that iflie, ſuch rent wiz diftrainable, for that reaton, 
ach alſo becauſe, by the ſtatute which gave force to ſuch; 
'  effates tail, the reverſion was ſaved to the donor.' But if be 
Þ bab made « leaks of lte or years, or a gift in tail; and had, 
= 2 the fame time, conveyed over the remainder in fee, ſo 


YH un i e nende cnt cheſs d rents e ts their not 
. being diſtrainable, introduced another ſpecies of rents called! 
rent: charges. Theſe are rents ſeck, armed with a power ß 
diſtreſs by the ſpecial agreement of the parties; and are f | 
two kinds, as the former are created either by grant or reſer= . 
vation. Thoſe by grant, which were the only ſpecies of rent 
charges before the ſtatute, were thus; us if I grant out of 
my lands, keeping them till in myſelf, a rent for years, life, 
fee tail, or fee fimple, and give my grantee a power to enter 
and diftrain for the rent. It will be by reſervation; if I re- 
ſerve to myſelf a rent upon a conveyance in fee ſimple, or up- 
on a gift in tail with a remainder over in fee, or upon a leaſe 
for life or years, with a remainder over in foe; and it is cove- 
nanted that I ſhall have a right to enter and diftrain for the 
rent. The power of diſtreſs, therefore, in rent charges is 
good only by the expreſs proviſion of the parties, not * the 
force of the general law. 
/ANTIENTLY it was a doubt whether a rent charge couldbe 
1 reſerved upon a deed pol i; to underſtand which it will be neceſ- 
3 ſary to explain the difference between a deed poll and an inden- 
F ture. A deed poll is a grant from one man to another, and is 
all and every part of it the act and words of the grantor only; 
and therefore the deed belongs to the grantee, and there is 
no counterpart in the hands of the grantor; becauſe the gran- "0 
tee binds himſelf to nothing towards him. Whereas, in an 
indenture, every clauſe is the act and words of both. They 
are mutually bound to each other, and therefore there is a 
*counterpart in the hands of each party. Now if A. by deed 
poll, granted lands in fee to B. reſerving rent, with a —_ 


* 


1 LAWS . L . 
, oi, RY 
and the rent à rent ſeck ; becauſe as the hunde by A's grant 
was in B. it was apprehended they could not be charged with. 
it without. an expreſs covenant from him: as in the. deed. 
poll he was a party merely paiſive. Bat it js now held, und 
that very equitably, that fach a reſervation can . 
| rent· charge: for his acceptance of the deed upon the delive+ = 
ry is an act ſufficient to ſhew his aſſent to tube it on the | 
terms therein contained; and nothing can be more reaſona- 
ble than that whoſoever takes a benefit ſhall take it under 
ſuch conditions, and no other _ * es donor 1 aces 
tended. 3 
Tarvs Ka 1 3 to ok the nature. of he "0 
three ſeveral kinds of rents in our law, of which only rent 
ſervice is properly feudal, but upon account of the affinity of + 
their nature, I thought proper to join them here. It will 
be proper now to ſay ſomething concerning the nature of — Þ 
diſtreſt, as it was the remedy for recovering the feudal duties : 19 : 
in theſe kingdoms. .. = 
Drs TRESSES were bet 6 taken; he 6060 and other ſer- 
vices reſerved, but alſo to oblige perſons to appear in courts _ 
of juſtice, or to raiſe fines, and amerciaments inflicted o 


them. This likewiſe aroſe from the feudal law, as by that 
the doing fuit and ſervice at the ages court was one of the 
duties attendant on fealty. | — = 
Bur there is another kind of diſtreſs allowed bs our law, A 


ariſing neither from the feudal contract, nor the expreſs ſti- 9 
pulation of the parties, but from the delictum, F eee 23 
of a ſtranger. It is called a diftreſs for damage feaſant, ana 
is a ſeizure of the cattle, or any other moyeable of a ſtranger 43 
treſpaſſing upon or damaging my ground. The law in this 
caſe will not put me to my action againſt the proprietor,”  Þþ 
whom perhaps I may never diſcover ; but has provided a 
feſtinum remedium for me, by way of diſtreſs ; and this diſ- 
treſs is more privileged than others, for it may be taken i ut 
the night-time, which other diſtreſſes cannot; becauſe, 
| © Otherwiſe, 
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5 4  atherwiſe, the cattle might 3 the goods be or 
1 ed, and fo the party injured remain without remedy. 

E  __ > /Manyandgrieyous ee and eee £ 
dhe antient Engliſh lords in their raking diſtreſſes, during the 

F = troubleſome reign of Henry the Third, for the remedying - 
which many wiſe regulations were made by the flatuté of 

= Marlebridge and others. For they not only diſtrained in 

4 A moſt unreaſonable manner for the ſmalleſt duſies, but 


1 _ 
FA 3 4 
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. diſtrained where . was due; and frequently even out 

of their fees; and to deprive the parties injured of legal re- 
1 medy, drove them into another county, or incloſed them in 
ac caſtle, or WR not ſuller their bailiffs to permit a reple- 
= - vin. 


a uber I, am on this) . of diſtreſſes, it will bs proper 
IN to make a few obſervations, what may be legally diſtrained, 
when, and where, and how a diſtreſs is to be demeaned, and 
what remedy the perſon * diſtrained hath to reco- 


3 ver his property. 
4 Pinks x then, nothing can be diſtrained but edles, 6a ; 
J ſuch as may be reſtored in the ſame plight. For the diſtreſs 
2 is in the nature of, a pledge, to be reſtored on due ſatisfacti- 
. on made; therefore nothing fixed to the freehold is diſtrain- 
VB able, as doors, windows, furnaces, &c. for theſe being al- 
fixed thereto, are part of the freehold, and cannot be ſepa- - 
rated thence without damage. Therefore a ſmith's anvil, 
though not actually fixed, or à milſtone removed in order 
to be picked, are not ſubject to diſtreſs; for the one is, in 
law, till part of the ſhop, as the other is of the mill. Hence, 
- lkewiſe, money is not diſtrainable, unleſs it be in a bag; 
3 becauſe, otherwiſe it cannot be known, ſo as to return it in 
. the ſame plight. For the ſame reaſon, by the old law, corn 
nin ſheaves, or in ſtacks, or in a barn, or hay in cocks, or 
3 in a loft, could not, for fear of damage in removing. That 
= however hath been ſince altered by ſtatute, but corn or hay 
dn a cart could be diſtrained by the old law ; for they being, 
* of 
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ger of damage, or diminution. 


SegconDLyY; The inſtruments of N livelihood; ＋ 


the tools of 2 tradeſman, the books of a ſcholar; the plouigh- 
_ cattle of a: ploughman, &c.-cannot be diſtrained where an) 
bother diftreſs is to be found; and this for the particular ſaſe- 
ty and benefit of individuals. But this holds not in the caſe 


| of damage feaſent; for there tbe identical thing that dd be 


treſpaſs, and that only, muſt anſwer for itte 

ITD II, Things ſent to public places of trade are pri- 

vileged, for the public benefit of the realm, as cattle in a 

market, corn ſent to a mill, cloth in a taylor's ſhop, yarn 
in a weaver's houſe, For it would put a total ſtop to com- 
merce if theſe were anſwerable for the rents of ſuch places. 

_FovurxTHLY, What is in the cuſtody of law is not diſ- 


_ trainable, for it would be an abſurdity that 'a mari ſhould! / 
have a right by law, to take things out of the cuſtody of the 


law itſelf, ſuch.as goods already r eee in 
execution, or ſeiz ed by proceſs at the ſuit bf the king. 


Fir THIX, Things in manual poſſeſſion of Pare PIP 


for the time, privileged; as an ax in a man's hand; or the 


horſe I ride on: But for damage feaſant, as 1 ſaid before, 
every thing is diſtrainable, for the thing itſelf which did the 


. Irene e, Ae be ren 
uus. . 


= Mean for ee e eee bb The 


diſtreſs, then, ſhould not be exceſſive, as an ox ſhould not 


be taken for twelve pence, where other ſufficient diſtreſs 
might be had, or two ſheep where one was ſufficient ; but 


for damage feaſant; though ever ſo little, the whole may be 
taken; and likewiſe for homage, fealty, or the wages of 


members in parliament. As the intereſt of the whole com · 


munity is concerned in theſe; no diſtreſs can be exceſſive. 
No diſtreſs can be taken in the king's. highway, for it is 


privileged for the public uſe of the natiom Neither can 
din i e 2 9 YT 


: » 
* _ 
4 


Oy 
in ſuch a caſe, found in u ſitvation fit for removal, Wige 
| be tranſported bon place to place without ag probable dn. 
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eV diftes be taken by. nigh, wil for dartag-featunt 3 


for as no tender of rent, or other duty, can be made or 


acceptance enforced but in the day: time; perhaps the tenant 
may, in ſuch caſe, be provided; and ready to tender his 

duties the ſucceeding morning, and thereby ſave his chattles. 
Laſtly, by the: common law, no. man could diſtra in out of 
his fee, unleſs when coming to diſtrain he had th the view of 
them, and they were driven off to prevent him. But this 
hath been altered by ſtatute, and now a landlord may fol- 
low his tenant's cattle, 6 e e e 
and diſtrain them within twenty days. 
As to the manner of demeaning or e aide diſtreſs, 
it is the duty of the diſtrainor to: carry them to a pound, 
that they may be in the cuſtody of the law. Pownds are of 
two kinds, overt, or covert; the one for living cattle, the 
other for other goods that might take damage by the wea- 
ther. The reaſon why living cattle: ſhould regularly be put 
into a pound overt is, that, as they are but a pledge, from 
Which, in itſelf; the taker is to-receive no benefit; and as the 
Proprietor, therefore, muſt be at the'ſole' expence of feeding 
them, he ſhould; have the freeſt acceſs to them for that pu- 
poſe; and, in ſuch cafe, if they periſh, the loſs is his, but 
if they be put into a covert pound, there, becauſe the owner 


cannot have acceſs, the taker is to feed mn . 


for them at his peril. ab 1 

In antient times, the lords uſed to drive the diftreſſes. inte 
foreign counties, whereby the tenants knew not where to re- 
ſort to feed their beaſts. This was forbidden by Marle- 
bridge, cap. 4. However, that act received this conſtruc- 
tion, that if a manor lay in two counties, and its pound in 
one of them, the lord might diſtrain in the other county, 
and impound them in his manor pound; becauſe the tenant, 
by attending the manor court, was preſumed to know every 
thing tranſatted in the manor. But now, by latter acts, no 
diſtreſs of cattle ſhall be impounded out of the hundred, of 
barony. where taken, except in a pound overt, in the ſane 
county, within three miles of the place; nor ſhall diſtreſſes 
be divided, and impounded in ſeveral places. Dead chat- 


+ + 
vo the 


— 


that in 4 | 
then, af damaged ot Helen? 


brewed FI 5 "ns 


ded nituſkibeiimpoundi)tikewiſe, withi 4 and 
pound corerty'othetwiſe the taker is anfwerable fo 


AA tothe remedy r king en urielb difrgl"ths revant. 
might, if there was nothing due, reſcue them before the) 


were put in pound, and juſtify it; but when once impound: 


ed, they were in the cuſtody of the law, and muſt be de 


| livered by law. Or if there was any thing due, he might; 


before they were impounded, make a tender of ſatisfa ion 


Which, though the caption was juſt, rendered the detention 


unlawful; and therefore if the beaſts, ufter ſuch tender, 
wete put in pound, and died Coy the taker was ale 
r 22d e en c: 3 bog e e 

War * goods were once ee the W 


was by-replevin, which is a juſticial writ out of Chancery 


directed to the Sheriff who is judge in this caſe,” complain< | 
ing of the unjuſt taking and detention, and commanding the 
ſheriff to deliver them back to the owner, üpon ſecutit7 
given. to make out the injuſtice of the * or deteation, * 
elſe to return the goods and chattels. 

Bur this method of replevin, by writ out 4 chaten 


ws very inconvenient to the remote parts of the kingdom 


as the owner might be put to extraordinary expence and 
trouble, in maintaining his cattle for a long time. Hence 


it was provided, by the ſtatute of Marlebridge, cap. 21. 


uod fi Averia alicujus capiantur, & injuſte detineantur, vice- 
comes poſt guerimomum fibi factam, ea fine impedimento vel con- 
tradictione ejus qui dicta Averia ceperit, deliberare poſit. | 

TH1s impowered the ſheriff to make replevins without 
writ, upon the plaint of the plaintiff in replevin ; and this 
he could do out of his county court, becauſe, as that was 


held only from month to month, were it otherwiſe, the 


delay might be as great as in the caſe of a writ of replevin; 


but then the ſheriff," in order to lay the foundation of the ſuit 


muſt enter the plaint the next * court, that it may ap- 
pear on the rolls thereof. 

Tux ſheriff's duty then was; in che firſt place, to take 
ſufficient ſecurity 4 e that is, _— the plaintiff _ 


; us. l ae rung B on \THE na 


' ſhould make out, in due courſe: oft laws the juſtice of bis 
_ writ of plaint, that is, that the cattle or goods were either 
taken, or detained unjuſtly. He. was alſo to take ſecurity de 
ratorno hubendb, iliat is; in eafe he failed, that he would re- 
turn the ſame diſtteſs, that it might be delivered to tho 
| taker; and this is by the ſtatute of Welt. a; and he gene- 
_ rally, like wiſe, took ſecurity to indemnify himſelf from any | 


2c ion that might be brought againſt him. And then it was 


| his ny e e to deliver the Wai to the e 

Than it lies on a the aker's or r defendant in os Wan 
that i is t6 ſet forth the reaſons of his caption, to which the 
plaintiff replies; and ſo the Juſtice of the cauſe comes into 
queſtion, to be legally determined - Thus much 1s ſufficient at 
the preſent, to ſhew the remedy the lord hath for his ſervices, 
by virtue of his ſeignory, and how his tenant is to defend 
himſelf if unjuſtly diſtreſſeect. 

I micuT here treat of another fruit of the tord's 
flavors, which is the right of eſcheat, or the land's' fall- 
ing back to the lord, either for the delifum of the tenant, 
or the failure of blood ; but as, to underſtand this laſt pro- 
perly, we muſt know who: are inheritable, it will be more 

oper to Wars it till * we have treated of inheritance. 
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T HE feudal links doh bs changed by e 
I tenancies for years into permanent grants for life, party 
ly by the neceſſities, and partly by the favour of the 
the matter did not ſtop here ; but to che advantage of the 
vaſſals, their rights were continually ne ground, and 1 in- 
ſenſibly extending themſelves, to a durable continuance in 
the ſame family. To this, undoubtedly, the number of al- 
lodial'eſtates, which were eſtates of inheritance in the hands 
of the Romans, greatly contributed. For it is not to he f 
ined that it could be an agreeable ſpectacle to the con- 
querors, when once they were ſettled, and ſecured in the 
poſſeſſion of the country, to'behold their poſterity in a more 
precarious ſituation, with regard to property, than the van- 
quiſhed were. It is true, as by their conſtitution the lord 
vas obliged to provide every gentleman, that is, every one 
of their nation, unleſs he proved unworthy, with a benefice, 
there was no danger of their iſſue not being ſupplied, in 
ſome degree or other; but this did not ſatisfy tbem. 
'Taz1x roving manner of life being antiquated, and the 
practice of removing them from place to place every year 
being ſuperſeded by gifts for life, the poſſeſſors, by habi- 
tude, became fond of their dwellings, and no longer con- 
tented with bare neceſſaries, ſtudied to render their ſituation | * 
commodious and agreeable. They built houſes of ſtrength 
and convenience, and by their ſocage | tenants” and villains: 
planted and improved their lands. And now it began to be 
thought ſevere, - that the benefit of their improvements, and 
the fruit of their own and their dependants toil and labour, 
ſhould go to ſtrangers, or even to the lord himſelf. For 
before this time it had began, and was now grown into a 
— 


* ; 


ns 


* 
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| common practice, for the lords, when they gave an eſtate 


for life, not to content themſelves merely with future ſer. 


vice, but to exakt, at the time of their inveſtiture, an 50 
norary fine from the tenant ; and this, being but moderate, 


| yas generally coftiplied with, in older to gain a permanent 


eſtate. The intereſt of the ſtate, which was _ 32 


the improvements of particulars, required alſo a pr 


of the deſcendants of thoſe that made them. It is no WN 
der, therefore, that it grew to be & maxim, and univerſal Wb - 


vion among theſe people, that the not continuing the ſon in 


the poſſeſſion, of his deceaſed father,, though it was in the 


lord's power to remove him, was a great hardſhip, LL! 


7 


unworthy act in the lord. e e 
Wir; theſe general ſentiments, the lords, for, their, own 
intereſt, were obliged to comply,. and eſpecially the kings 5 


who, by the frequent diviſions, of the monarchy in France, 
bad competitors-to-1 guard. againſt ;/ and were, therefore, 


3 


enforced. to attach their vaſſals to them in the ſtrongeſt man: 
ner, by complying with their inclinations. The ſons, there- | 


fore, or one of them, generally ſugceeded; not in virtue of 


any inherept. night, but by a new gift, through. the favou r rof 


the lord. 
expired, the lord took poſſeſſion, , ang, upon receiving a fine, 
made a new grant, by inveſtiture, as of a new eſtate, , to ſuch 
un one of the ſons as he choſe ; or he divided it among them 
at his pleaſure. Theſe fines. for, continuing the fiefs in the 
family were called relievia or reliefs, from the Latin word 
relevare, which Ggnified a ſecond lightening, or removing 
the hand of the lord, who had ſeized the benefice upon its 
vacancy, by the death of the former poſleſſor. Hence the 
ſon had no right to continue his fatheꝶs poſſeſſion. . He v was 
obliged to petition for a new inveſtiture, and to tender his 


For, upon the death of his vaſſal, the eſtate by being 


relief, and;himſelf ready to take the oath of .fealty. Theſe 


reliefs were. originally paid in arms, being the moſt yaluable 
property theſe military people had, and afterwards. were con- 
verted into money. The guantum was originally at the lord's 
will, but his own intereſt, from the motives already hinted, 
commonly prevented him from being exorbitant. This pre- 
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ference; to a ſueceſſian being at firſt a matter of favour, not 


of tight, ſome xaſſali by degrees, obtained of their lord, in 
their inveſtitures, an abſolute right of ſuceeſſion to their ſons; | 


which bound che lord and: hig heit 3 and that in theſe'two dif- 
ferent manners, It Mas either: h a 


grant ta the vaſſal, and 
obe or more of his ſons hy hame ; and then thoſe: omitted 
wers excluded 3 or 0 him a e eee then, 
by the feudal. lays. abroad, they were afl admitted to enjoy 
in equal portions, in imitation! of the Raman win 
admits all the children in that manner. ) DO HS 
.Bu7;the,words:of the grant were not extended, by «fas 


| vourable confiruRign, to take in grandſons, by the name of 


ſons, for the following reaſan. When a grant war made to 


z man and one or more of his ſons by name, the ſons were 


originally, at the time of the inveſtiture, capable, or ſup» _ 
poied capable, by the lord's admiſſion, of doing the ſervices 
of the feud; and their ability and merit was in the co 


| 4emplation of the grantor, and part of the pos ig hy | 
the grant 3 and where it, was given to a man and his ſong 


generally, the law preſumed the ſame thing, the ſame ca- 
pacity in them, the ſame intention in the grantor. But in 
the caſe of grandfather and grandſon, the law could not pre» 
ſume ſo, it being contrary to the ordinary courſe of nature, 
that both ſhould, at the time of inveſtiture, be capable of 
doing the ſervices \in perſon; and therefore the grandſons, 
— ſpecially provided for, were excluded. 

Tuus a right of ſycceſſion- for one ep was gained by the 


— proviſion of the parties, in particular caſes. But as 


the lord, where he continued the ſucceſſion out of favour, 


entered into the lands, and parted not with them without 
payment of his relief by the ſon, it was reaſonable in this 


caſe, where he poſitively bound himſelf, that theſe advan- 


tages ſhould be reſerved to him. Therefore the heir could 
not enter, but was obliged to petition his lord humilitier 
and devote, and to offer his ſealty and relief; and the intereſt 
of the lord and of the ſtate requiring the place of the de- 
ceaſed vaſſal to be ſpeedily filled up, a year's and a day 3 
time was allowed for this application; within which ſpace, 
I 4 if 
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if the heir did not apply, unleſs/prevented by inevitable ne 
ceſſity, he forfeited his right of ſucceſhon, baker: lord ws 
at, liberty to diſpoſe of it to ſtranger . dig: 


-Reiizrs, however, being in their Gand e ation; ar) 
bitrary, it ſnould eee of the lord, where 
the quantity was not ſpecified in'the tenor of the inveſtiture, 5 
to defeat his own grant, by demanding, under that name, 
more than the value of the land, or ötherwiſe grievouſly to 
diſtreſs his tenant. This, in England particularly, occaſioned | 
many ſtruggles. It appears from the laws of William the 
Conqueror, that, in thoſe times, the reliefs were fixed ac- 
cording' to the different ranks of the . perſons; add paid in 
horſes and armour, in imitation of heriots in the Saxon times 


but his avaricious and tyrannical fon William Rufus laid 


claim to, and exacted arbitrary reliefs, to the reat diſcon- 
tent of all, and to the impoveriſhment of many of his fubjeQs. 
This was redreſſed in Henry the Firſt's charter, where the 
firſt chapter ſays, Si quis baronum, comitum, ſive aliorum qui 
de me tenent mortuus fuerit, heres ſuus non redimet terram ſuam 
ficut faciebat tempore fratris mei, ſed legitima, & certa relevati- 
one relevabit eam,  fimiliter & homines baronum meorum, iti 
ma, & certa relevatione relevabunt terra: ſuas de dominis ſuis. 
Henry the Firſt, however, was a man little inclined to keep 
any engagements with his people that he could free himſelf 
from ; and therefore reliefs went on in an arbitrary way, for. 
the moſt part under him, though not in ſo oppreſſive and 
extorting a manner as his brother William had uſed. For 
in his grandſon Henry the Second's reign, in whoſe time the 
feudal payments became generally converted into money, we 
find, from Glandville, that the relief of a knight's fee, in- 
deed, was reduced to a certainty, but that of a noble fee waz 
not. Dicitur autem rationabile relevium alicupus, juxta con- 
ſuetudinem regni, de feodo unius militis per centum ſolidos; de 
baronits vero nihil certum Alatutum ft, ' quia juxta voluntate 
& miſericordiam domini regis ſolent barones er de N 
Jois « domino regs fai aner. 


Rar ce HEELHND. 


got ſuch an advantage above the great and 
but tlüs 
knights, who made the ſtrength of the kingdom, and were 
nat to be difobliged;" and alſe from the precarious ſituation 


many of the great lords were in, 'who had been attached to 
the cauſe of Stephen. However, the wiſdom and modera- . 
tion of this great prince was ſuch, that' ve find no con- 


Paints on this head, during his reign, or that of his ſon Ris 


chard; but hen Johm 'aſcended the throne, a prince W 


hated, and was Müisd bybis nobles, the old oppreffbns were 
fenewed, and aggrivited fo ſuch a degree; that the remedy- 
nee 
e uhu M n ns en x 

Tnrxx it is provided" e 


pidn;0 fh aliorum tenentium de nobis in capite, per ſervitium mi- 


tetare, mortuus fuerit, & cum diceſſerity heres ejus pia atath 
 faxvit ks ralevium nobis debiat, habeat hereditamentum ſrum per 


 antiquum relevium';' ſeilicet, heres, vel heredes comitis de comitaitu 
ingo per centum libras, theres vel beredes baronia de barouis in- 
 tegra per cantum marcus j beres vel hr redes militis de frodo mili- 
tis integra per centum ſolids ad plus. Et qui minus habuerit mi- 


aus det, ſecumdum anti uam conſuetudinem fradorum. And now 5 


were all reliefs rediiced to à certain ſum of money, 1 


the fourth part of what was then reckoned' the value of the 
inheritance, for g knight's fee was then reckoned at twenty 


pounds, a barony at ſour hundred marks, and an earldom at 
four hundred pounds per annum. And by the gradual ſink- 


ing of the value of money, and the riſing of lands, theſe pay- - 
ments continuing the ſame, came in a few centuries to be not 


the twentieth part of the value. We ſee by the words: per 


_ antiquum relevium & ſecundum antiquam conſuetudinem feode- | 


rum, how careful the lords were to have this certainty of re- 
lief acknowledged as their antient right, and not to accept 
it as a conceſſion from the crown. When the military lords 


t 1 [ 
Ix ſeems a little Odd, that" the lower unntary people had 
powerful lords; 
may be accbunted for from the number of the 


began, in imitation of the eſtates they themſeſves had, to 
grant inberitances to their ſocage tenants, they likewiſe ex- 
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rd, in the mature of a. relief, from every new poſſeſſor a 
year's value ; or, in other words, the rent of the firſt year 
was doubled. For a yd ar's value Was what was, in Frances, 
st the beginning, paid for military tenures, by the hame | 
 Fathat, or repurchaſe ; anſwering to our relief, until at length 
they. were reduced to a certainty in money; and, conſequent- 
ly,.from the ſame cauſes as in England, eee 
minally the fame, they ſunk to be very.inconſiderable,. ... 
_ _:cE8TATEs of ſucceſſion, as I .obſerved, aroſe firſt ons | 
private grants, and that for one generation only; but they 


were continually extending to.further lengths,. and.encreab- | 


ing in number; inſomuch that, Gefs falling vacant, much 
ſeldomer than before, the king had it not in his power to gra: 
tify his deſerving ſoldiers ſo frequently as he ſhould, and the 
crown was conſequently-enfeebled; .''This; then ſtarted the 
notion of ſuch grants being good, only during the life of the 
king or lord who made them, and not binding on hig ſue- 
dceſſors. Upon this plan, Brunechild, in her regeney, dur 
ing the minority of ber infant ſon, attempted te re Niue 
them, and actually did revoke. ſeverals which at Length 
reiſed that flame, and cauſed that revalation,. in which her 
fon and ſelf miſerably periſhed. | What ſhews the violent in- 
dignation her venturing on this ſtep occaſioned, was the hor- 
rid manner of her death, that of being torn aſunder by four 
wild horſes. Clothair the Second, who ſucgeeded, was 
wile / endoyhr+ hs law: to confirm theſe eſtates; and then, 
namely about the year 613, the formet doubt was removed, 
and all cheſe eſtates of inheritance conſirmed to continue 
againſt the ſucceſſor, according to the tetms of the original 
inveſtiture. New grants were continually; made, and for 
more generations than had been formerly praiſed. But 
yet this rule of deſcent was not general ; but all grants, un- 
leſs heirs were ſpecially named, were but for life; as it is 
in our law; in which a feofment to a man fer ever, ne 
eſtate for life for, want of words of inheritance. 
+: Wrar greatly contributed to the extending chile 
— gu was the 5 now ſeized 
the 
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were. nd members] of:the ſtte.· The loſs of their lives, nad 
other. injuries, were compenſated.only.by.half the ſutisſaction 


pam 


ere eee allodia and Tewnia{ tenants. No 


_ ſelves amon Shins, Sicht ebay had at hengih 
- obtained; their liberty was effected, by'theirigiving their allo» 


dial lands, or a part of them, to the king, wid v 
batk;>ſubjeR-to the felidal rules. Now weve they immedi-/ 
ate Vaſſals of the king and, às ſuch, became Nfunks to all im: 
tent And parpoſes.”! But theſe people Mere not 'fo- fooliſh, 


nor eguld ie de expetted from them, to-pard! with ablohite 
inhhertitances; and take back only an eſtate for fife. They in · 


ſiſted upon grants for a perpetuity, at'teal for as long av the 
iſſue male of the perſon refigning lasted When onde theſe 


All advantages eithel uf the favour, ofthe weakneſs of their 


Hogs and to ſuth''a"nitmiber did theſe itiheriturices increaſe, 


HEX About theo Jane 936; the -kingdom was near being lot 
wm Saracens, for waif'of a fufßelant mum ber of beneficia- 
6 ie eftites; 10/efi6ditage the ſo\diery. 


and the whole adminiſtratien in the hands of the maires ah 
holly of whom, the ſecond; who had"6brained-this unlimie- 

authority, -Obiirlos'Martel, "was was ſo happy, as to ſave the 
kingdom from thoſe African invaders in battle near Tours, 
whtein they were routed with a yughterulmoſt increilible, 
It remained to reward the vi 5 ſoldiers, who were at 


BEE as much animated ng exploits by bi previous pro- 


17 * 
. 


diſtin ions. They 


0 Frank. :For-negleQ, of cu, when called 

into the king's-courts, they were reputed -ghilty,/and: forſeit? 
ed fheir-eſtates;;: wharess/a, Frank wn only imprifoged; ta 
oblige him to ae -/Wihen accuſed of the lichteſt crimes 
they were put to the on. whereas: the Eganks were vn, 
ſubjected thęreto in caſedof murder. And. many other: were 


donations were become vο]Y] , l/ may. be calfured the 
Frarks were very ready to follow 'tlieendmple, and ro/take 
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rr the time the Kings'of France "were merely nomitnl, 


— 


| | the Romans and Gals whotheld alludial lands; to be admit 
tednto the fenda}! policyy; by becoming/yallale, to the king, 
They had long lain, ander very humiliati 
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| TURES bier n | 
miſes, pink bp nee d ts the antics eonſtitution uf the 

| ate, which was nc in'truth'deftroyed, the kings of the sy. 
_ race being mere phantoms, Whoſe hams he and his father 

| had made ule of at their pleaſuts! "But this family hüd not 
acquired ſufficient weight Land authörity te act as maſters. 
The fund of lands, out of which'beficfices hdd been former 
iy given, ' way almoſt exhauſted, and the major part of the 

lands that were not till allodial, a was aliemated either in per. 

petyity to the church, as atonethefts for- the vices of the 
former kings, or What was near a perpetuity to the lords, 
for many deſcents. Theſe laſt he oo not deſpoil. They 
were too firmly eſtabliſhed by cuſtam and law, and heſand all 
his ꝓredeceſſors, had paved their way to greatneſs, by, ſup- 
porting tlieſe hereditary grants, at the enpence of the crown, 
Neceſſity therefore obliged him to make frer with the lands 
of the church; for which, in their viſions, they lodged him 
in a chamber tho. very loweſt in hell. Of theſe lands the 
greateſt part he converted into benefices-of the antient kind, 
for life only; and by means of the number of thoſe nam ones, 
added to the old: ones, that were in theſame ſtate; ſome kind 
of a balance was formed which for 3 time ſppported the 
government, and checked, the growth; of inheritances. But 
it is remarkable, that, of thoſe church lands, ſeveral he gave 
28 allodial Ones. I. will not; pretend to ſay that, in this dis- 
tinction, he - canſidered/the antient nature of the lands of the 
church, ſome of, which, come from;feudal; others from allo- 
dial proprietors..- It ſeems rather: probable, as the allodial 
eſtates were greatly decreaſed, by heing turned into fiefs of 
inheritance, he was inclinable to — a kind of equality be- 
tween the feudal tenatits, the beneficiaries, and the allodi- 
ans ; that by managing them, he might ydvance his family 
to the title, as well as power of royalty; which we find was 
dan afterwards accompliſhed by his ſon Pepin. 

Tux policy of Pepin and his ſon Charlemagne correſpond- 
ed-with Charles Martel's views, Theſe former allowed the 
continuance of inheritanges according to the original proviſi- 
on in the creation, but were much fonder of the beneficiary 
eſtates, and 6 Charlemagne made ſeveral laws to prevent his 


beneficiaries 
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ing by any art their intereſts. into in- 
hexitances. . In his time, A great majority of eſtates were be- 
nefices, but this I Per is not to be 
particularly, where, from mo detail before-mentionedy i it 
could ſcarce be, but of his whole empire. For in his 1 = 
ſitions, and. eſpecially in Germany, where ſuch a praftiee - . i 
was agreeable to the antient cuſtoms of the natives, ſuch s | 
regulation was conformable to the ſound policy of his father 
and grandfather ; by which they endeavoured to reſtore the 
ſplendour of the old French monarchy, I mean with excep- 
tion to the large gifts he gave to the church on the borders 
of the infidels, in gtonement for bis grandfather 0 ſacrilege, 
and i in hopes of converting thoſe barbarians, and thereby o oi | 
vilizing them, and making them good ſubjeQs, 8 
Bur the ſucceſſors, of Charlemagne bad neither the. paws 
er nor the. underſtanding. of their anceſtors... No wonder, 
then, that, under-them, the general ioclination of the ſub- 
jeQs to change their benefices 1 into fiefs gained ground. The | 
diviſion, of the empire, and frequent wars between the bro · 
thers , weakened the royal authority, and ſtrengthened their 
vaſſals ; ; who, at the times of their king 8 diſtreſs, were rar 
ther to be entreated than commanded... In the time, there- 
of his grandſons, we find laws, chat, conforming to the 
ination of the vaſſals, did in time put an end to benefici- 
| ary eſtates, holden from the king; opened the gate to ſubin- 
Aalen, and all its extenſive conſequenees ; and. raifed a 
new kind of polity never before ſeen in the world, the feudal 
one, ſuch as it reigned about the, year 1050 0N the continent, 
and was introduced Into; England by William the Con- 
queror. | * 
Lsrzax of the tin <,of Charles the Bald, _— N =—_— 
about 860. One of 3 ave leave, and an unlimited 4 
one, to the allodians, to dabei themſelves and their eſtates,  } 
in the nature of fiefs, to othets beſides. the kings. Nothing 1 
could contribute more to the weakening. of the royal power; 3 
and. the throwing of all the weight into the baron's ſcale. - i 
Before Gy could be * Franks, but only by becoming the 
immediate 
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when bnce the barrier was thrgwn denz in thoſe times of 
* Gnifiifivn, the alfodians' were glad to gain the protection of 
the neighbouring lords,” and, under colour thereof, detached 
themſelves from their former fubjeBtion 10 f / the counts, who 
| were the king's officers over them. 

 AnoTHER law, of equal. conſequence, was to alas the 


fon of a beneficiary, Wo had only ah eſtate for life, with- 


out any expreſs agreement for a longer continuance,'to go to 
the ſon. This was extorted by the cireumſtances of the 
times, and perhaps then was thought of little conſequence, 


as it only continued them for one generation. But the tem- 


per and general inclinatisn of the people were not to be con- 
tröuled. Thoſe grants that had been ſo long as two genera- 
tions in'a family; it was ſometimes datigerous, always invi- 
dious not to continue; and thus the ſucceſſors often obtained 


| permanent eſtates, when nothing lefs Was intended at the be- 


ginning. And this Was eaſily obtained, as the uſe of letters 
was not common among / theſe people, and their (charters 
were, by frequent rebellions, liable to be deſtroyed, © 


? Tur laſt law I ſhalt mention, 1s that declaring, that the | | 
ſons of counts, who were the king's officers over the al 


ate, and were ori inally for years, after for life, ſhould fuc- 


ceed to their father. This put the finiſning ſtroke to 


the beneficiary, eſtates. _ For though this, in appearance, 
was, as the former, but for one life, and conditionally ; yet, 
from the prevailing principles, it was impoſſible they ſhould 
not grow up into inherltances. And us all inheritances were 
growing feudal ones, and upon thoſe conditions, and no 
others given, theſe counties "become" flefs. The demeſnes 
of the crown within them became the demeſnes of the count, 
and all the allodiaries were now betome his fub-vaſſals. 
Wi are come to the dawn of a — feudal monarchy; Z 


ail; to ſhew the er I have,” in this lecture, taken in 
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imediate An be the king. Tut Was" equally for the 
Public rn fit of the ſtate, the king, and mn allodians. But 
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of relizf, which ſprung up immediately | with eſtates 
of inheritance, and Gas their immediate conſequence, it is 


proper now to proceed to the other fruits of this "tenure, 


which grew up not ſo ſoon, but in after times: and the firſt to 
be conſidered, as undoubtedly the next to relief, if not coe- 
val with it, is homage ; which Littleton ſays is the moſt ho- 


nourable ſervice (that is with feſpect to the lord, and the 


moſt humble ſervice, that is with reſpe& to the tenant, that a 
. freeholder can do to his lord) as upon the introduction of 
eſtates for life, the ceremony of fealty was introduced, 0 
was it thought reaſonable, when a further ſtep was taken, 
that of continuing them to heirs; that a new ceremony ſhould 


be invented, diſtin& from the former; which being perform- _ 


ed publicly, in the preſence of the parei curiz, ſhould in 
thoſe illiterate ages, create a notoriety, that the tenant had 


a more durable eſtate than a freehold, The manhef of per- 
forming homage is thus diſtinly deſcribed by Littleton; 


When the tenant ſhall make homage to his lord, he ſhall be 
ungirt, (that is, unarmed) and his head uncovered, and his 
lord ſhall ſit, and the tenant ſhall kneel before him on both 
his knees, and hold his hands jointly together between the 
hands of his lord, and ſhall fay, Thus I become your man 

(from which word homo homagium, and hominium are derived) 
from this day forward, of life and limb, and of earthly worſhip, 
and unto you ſhall be true and faithful, and bear you faith, for 
the tenements that I claim to hold of you, ſaving the faith that I 
owe to our ſovereign lord the king; and then the lord ſo fitting 
ſhall kiſs him. Theſe are the words of Littleton, and they 


are juſt in the caſe he puts of a tenant doing homage to an 


inferior lord, and who had no prior lord ; but if he had 2 
prior lord, or the homage was to be done to the king, there 
was a difference in the form, for if the tenant had a former 
lord, he alſo was to be excepted, that the new lord might have 
: notiee 
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te „ 
er to-do ſervices at all times to him. aw 
if the, homage was done to the king, who ackno ; 


a ſubjeQ, it was ſo abſolutely neceſſary that an-omiſſion. of it 


done in diſheriſon of the crown. And accordingly we find, 
that Edward the Firſt, in the ſixth year of his reign, brought 10 
an action of ten thouſand, pounds damages, now at leaſt in 
value thirty thouſand pounds, againſt the biſhop of Exeter, | 
for taking homage of thirteen of his biſhop's vaſſals; without 
the exception of tha king . in che end, judgrent, was - 
given againſt the biſhop.. : 


ſuperior, then the exception was entirely omitted; — E 
_ wad looked upon as an attempt againſt the royal dignity, ange 


Ovn antient putberytell vs. chat the lands/for oy PET 


angina diet raghts be-fdciiadt in the doing homage; 
and the reaſon given is, Ne in captione bomagii contingat, do- 
minum, per negligentiam, deripi, vel per errorem. But it was / 
better to ſay, that it was for the benefit both of lord and tenant, 
and for de information of the pares curiæ, who were e A 
in caſe of any controverſy between them. 


bn Sada e eee eee eee | 


kept diſtin z the homage, as being for the moſt durable 
eſtate, was performed firſt, and afterwards the fealty; but, 
on the continent, atleaſt in ſome. countries, I find they were 
blended together, by the homage being done upon dat. 
Axor HR difference between England and the continent 
was, that, in England, no homage was repeated to the lord's 
heir, by a tenant who had himſelf performed it to the an- 
ceſtor, but homage once from the tenant was ſufficient for 
his life; whereas, in France, new homage by the ſame te- 

nant was done on the death of the lord, as we may ſee 

plainly by many inſtances, in the caſe of the kings of Eng- 
land and France, for the lands the former held in the latter 
country. Homage was the ſymbol of a ſtrict and indiſſolu- 
ble bond between the bloods of the lord and tenant, by which 
they, and the beits of their blood, were mutually diſabled 
from doing any thing to the prejudice of the other party. 
N K | The 
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| ThE tenatit, therefore, ebuld not alien, either hy laſt will or 
by deed, in his life-tirns, without the previous conſent-of the 
lord; This maxim was eſtkbliſhed partly-in ſevour of the 
blood of the firſt tenant, which, was, in fa@, oſten the con- 
fideration of the original graut, as when the lord gave lands 
In marriage with his daughter, or to 4 ſon or a brother, (and 
even where it was not in truth ſo, the law preſumed the 


| blood of the firſt tenant was in contemplation en the ſtrength 


; of this maxim, ; fortes creantur fortibus & Bonis, and the pro- 
. bability that a gallant warrior would, by a proper education, | 
qualify his ſon for the ſame profeſſion) and ly, alſo, in 
favour of the lord, that he ſhould not be obſfiged-to receive, 
as his tenant, a perſon that was inexpert in war; or that, 
if qualified, was, perhaps; an enemy to the lord, or that 
was previouſly vaſſal and bound to another lord that was 
an enemy. For in thoſe troubleſome” times, the power of 
the crown of France, where theſe rules began, being greatly 
diminiſhed, every lordſhip made a little kind of ſtate in it- 
ſelf, frequently at open war; and when not fo, at leaſt in a 
ſtate of ſuſpicious peace with its neighbours ; and from this 
ſtate of things it happened, that the word feud has come in 
our common language, to ſignify a mortal quarrel, as being 
almoſt inſeparable from the greater, or even ſeſſer fiefs.  - 
Ix thoſe times the lord, when things grew into a more 
ſettled ſtate, took advantage of this maxim, that the tenant 
fhould not alien without licence, and the tenants readily ac- 
quieſced, under the ſubſiſtence of the rule, as it permitted 
them, in their turn, to exact a fine from their under-tenants, 
or the alienees of ſuch in all cafes of fubalienation ; by which 
means this fine at length became an eſtabliſhed 1 of te- 
-nure. In England, however, it ceaſed in the caſe of lords, 


chat were ſubjects from the time of the ſtatute called Qua 


emfttores terrarum, which gave every perſon à free liberty to 
ſell his lands: but the king not being named in that ſtatute, 
according to the well-known legal maxim, was not bound 
thereby; and of courſe was paid fines ſor alienation, or by 


* Laws bt and 


military tenants in lupite, to the time of the Reſtorut 
when theſe tenures were entirely aboliſhed, On the 


mint, und that for u fimilar reaſpn. For, if he, the Ib 
n his tenant to one Who . 


the teriant's mortal enemy; and perhaps for ho bther rem 
lord faithfully againſt the ne. b 


„bed, jntiodiced dr b 


| thait for ſerving his former 
3 nee ic 744 (2 
| Theis lad tin bas 
ulce of tetiatits ottorning to their loid's grits of the ſeignory: 
" Atternmient' is an act of notoriety briginally performed in 


the preſence of the purer: turns, ſignifying the tenant's con · 
ſeit, and turning over from his forniet lord td the ne one; 


and the putting him, the new ove, im che fetzin of his fer- 
N Thie; at feſt, was merely voluntary in the tenant; 
but when; in England, free ulienatibns were allowed by the - | 
ufdreſaid act, it was not thought feaſonable that it ſhould 
be in the tenardt's power tö defeat his lord's grarit, By reful. 
ing to attorn. He was therefott obliged, by an aQtivh ralled 
\Ouid juris clamatt, to appear, and to ſhaw forth what title he 
had in the ſaid lands, and whether he had any ſufficient cauſe 
why ho ſhould not attorn to the grantee 4 and if he could not 
how aityy/ de wis dee the übt of the-evurt io 
erer 
Ano rukn .d of thi bash d warranty, which 
ts the obligation oi the lord to defend: his tenant in the lands 
tholdeti' of him; or, if he cannot, to give him à recom - 
bende of equal value in othef lands, our law went no far: 
ther; but the feudal law, if the warrantor had no lands tö 
give in exchange, obliged him to pay the valuk in Money; 
— from the wor war; becauſe; in those 
real uBicttty the” think was of dd by cane "This bis- 
tion, indeed; ſubſiſted, as I have already hint6d, long before 
the introduction of the hereditary eſtates; but when thels -- 
eſtates became common; and all the military te- 
a this ſort, and eſtates ſot lives and yeats were 
10 or for the moſt part, tage, theſe laſt had no warrinty 
Ka he indeed 


Tabſequent” baute 4 vomttutation fot ſue fines by H 1 


band the lord was not (permitted to alien, &den with the 
ediifetit of his ſupetiory without the conſent alfo of bis te: 
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annexed to them by law, but only by ſpecial agreement; = 
and the warranty I am no ſpeaking of was confined to in- 


heritances, and of thoſe only to ſuch as were held by homage 
aguncęſtrel, that is, where the tenant and his aunceſtors had, 
from time immemorial, done homage to the lord and his 
aunceſtors. Here, on account of the continued 'tommeRtion 
between the blood of both families; the law. obliged the 
lord and his heirs to warrant the lands to the tenarlt and his. 
eie. le e ber ee 33 den core 
Tux manner of at N of this obliguion of | 
the lords by voucher, which ſtill remains in our law; {the 
other method by diſuſe; being antiquated) was ſhortly thus: 
when the. tenant. in poſſeſſion is impleaded for the lands by 
a ſtranger, who claims them as his inheritance, he, the te- 
nant appears, defends his right, and vouches, that is, palls 
in his lord to warrant the lands to him. If the lord appears 
gratis, and enters into the warranty, 28 he ought, if he is 
. bound to warranty, the tenant hath no more to do in the de- 
fence of the ſuit. It is the lord's buſineſs." Againſt him the 
ſtranger declares, | and-ptoſecutes the. fuit. He defends, and 
it is found againſt him, either by legal trial, or default, for 
want of appearing; and the judgment the court gives is, that 
the demandant or ſtranger ſhall recover the lands demanded 
againſt the tenant, and that the tenant ſhall recover lands of 
equal value from the lord, or voucher, as he is termed, be- 
cauſe he is vocatus, or called in to taxe upon himſelf . the de- 
fence. If the lord, who is to warrant, doth not appear, he 
is ſummoned till he does; or if he appears, and will not 
enter gratis into the warranty, the tenant is to ſhew how tie 
perſon he calls in is bound to warrant; which muſt be either 
by homage aunceſtral, or by his, or his aunceſtors expreſs 
covenant, as I ſhall hereafter ſhew; and until this was de- 
termined, the ſuit of the demandant was ſuſpended; be- 
cauſe as yet it was uncertain who was obliged to defend 
the lands. So we fee in the judgment of this kind, there 
were in ſact two judgments, one againſt the tenant, who 
was to give. up the lands, another againſt the lord, who 
was to give lands equal in value. But there might be three, 


or more PE as there might be two or more vouch- 


ers. 
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 As/if-there be in telpect 10 land, A, B, and C. A 
eee B-meſre, that is tenant to A, and 


lord to C; and C tenant paravaile, that ia, the actual poſj- 
ſeſſor of the land. Here, if Dya ſtranger, brings his action 
againſt C, the tenant, who vouches his lord B the meſne, 
who enters into warranty, and vouches A the lord paramont, 
| who enters into warranty, and fails, Du recover the lands 
from CC nenn va- 
lue from A, and ſo on, if there be more vouchers. | 
WARRANTIES, as I hinted before, are of two kinds, war- 
ranties in law, or by homage aunceſtrel, or by words in the 
deed, which the law.conſtrues to import warranty (which ſtood 
| upon. a, feudal footing), and warranties in deed, that depend 
on a ſpecial covenant, . Theſe laſt were ſubſtituted in the 
place of the former, For as by every alienation, either of 
the lord or tenant, the mutual connection between the two 
bloods was extinguiſhed, and warranty by homage aunceſtrel 
_ conſequently gone (inſomuch that now, by frequent alienz- 
ations, there is no ſuch thing left) the tenant would not at- 
torn to his lord's grant when the lord aliened, nor a new te- 
nant acgept of a grant from an old tenant of his tenancy, 
without an expreſs warranty, binding in the firſt ' caſe 
the, pew. lard and his heirs; in the latter the old one 
and his Heirs, - Afterwards - the making of theſe warran- 
ties Was extended to perſons between whom there was no 
feudal coe Aion; as if à man aliened lands to hold of his 
hag Here the grantee held of the lord of the grantor, not 
of the grantor ;; and therefore, as he had nothing to 
ka Loaders . p. nc 
from the grantor and hisheirs. | fo "Ihe. 
Oxx ſpecies of theſe warranties, namely, that which is 
call collateral warranties, was made uſe of, and it was the firſt 
invention that was made ut of, to elude the ſtatute of Ed- 
ward the Firſt, De Donis, which gave birth to, or rather 
| reſtored to life that antient kind of feudal! eſtate, which we 
call MIRA. But it: muſt be owned this jotention was both 
pp - £11 1 42+ 4 eee n th | againſt 
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| wiſe men in their | 


which before their eſtates were liable ta. But at the fame 


5 11 that time between them and the crown, They kad been 
were jealous like vile of Edward;himdify for one at two of 
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againſt the words and intention.of that law, A Judge in his | 


F grandſan's Edward the Thirg's reign, ſays, they were wiſe Fo 
men that made this ſtatute, and that the king that paſſed iy | 


was the wiſeſt king that ever was in England, and both af: 


forvions maſt be allowed.” The nobles who made it wery | 
For, by making effectual 


theſe gifts in tail, they ſecured their eſtates in their families, 
free from any forfeitures, ariſing from their own miſconduR 3 


time it was a deſtructive law for the nation. It put the 
great lords of England, who were before too powerful, in a 
condition, by this ſeconity of the inheritance's deſcending; ta 
the heirs to beard and awe the crown, and 


f tho king ONES $4.00 
be doubted in this, that he conſentedts this act, but he 


| was a ſage king, and did wiſely in conſenting to it. The 


Barons had deen ſo oppreſſed in his father's reign, and theit 
eſtates ſo often gonbiſcated, that a mutual jesloufy fubfiſted 


refored, becauſe the crown was otherwiſe in danger. "They 


his actions; in ſhort, his barons were too powerful to be te- 


fuſed this law, however contrary to; the intereſt of the cou 


and the lower people, and there was more to be faid in ity 
favour, being entirely agreeable to the feadal principles, that 
he who received an eſtate to him and the heirs of his body, 
ſhould not have it in his power to-contravene, by any d of 
bis, the gift of the donor, He corplied- therefore with 8 


1 grace, but his wiſdem, if it was ſeen in his eomply- 
Was farther ſeen, and in a fironger light, in the cbb- 


radtian his Judges dpd elf Meeder made of thi 8, 
that collateral warranty, without an equivalent, ſhould be. A 
bar, However, this was but 3 feeble deſenge again the 


miſchiefs of eatgits, which every day-happened, to the weak- 
Wing of the public eſtates, and tere warranties, were 
dot on every occaſion. W 85 de r 


ay 
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Ar length, in Edward the Fourth's reign, under pretence 
of warranties, and thoſe entirely fiQutious, a 2 was 
found out, under the form of legal 
eſtates tail, and all remainders thereon, 40d that in nk 
ner. following : A, who was tenant in tail, was impleaded by 
colluſion by a perſon who pretended to claim title to * 
lands antecedent to the eſtate tail, and who was, in fact, 
the man to whom A, by his private agreement, yas to alien- 
ate it, in deſtruction of the eſtate tail. A appears, and takes 
defence, but vouches to warranty B, a man who has not @ 
foot of Jang, por is likely to have any : B very readily enters 
into the warranty ; and when the da y comes, that he ſhould 
| defend the ſuit, makes default, Os : whereof, the 

court gives } that the demand d recover the 

lands againſt A, and A lands of value againſt B the 
vouchee, who hath. Bob nd Ns i was judged a good 
bar to the entail, upon the poſſibility that B might 8 
lands equivalent, and fo A, and the other perſons entitled 
tail, might receive ſatisfaQtion, And this is what, ado 
the name of a common recovery, is grown to be or of the 
common aſſurances of the realm ; and though, r about 
ſeventy years, the juſtice gnd conſcientiouſneſs of it was diſs 


puted, yet being conſtantly aſſerted as law by the judges, | 
and taken notice and approved of by aQs of parliament, it is _ 


| the now maſt effeQual bar to an eſtate tail. To ſpeak can- 


didly about theſe recoveries, as to their application to this 


purpoſe, they were notorious breaches of the ſtatute De Donis, 


under the colour of legal proceedings. Yet what could be 


done? the law could not be repealed ; for all members of 
parliament had their eſtates entailed. It could only be elud- 
ed, and both for the king and all who had not eftates tail, it 


was neceflary it ſhould. 


: 


ANQTHER conſequence of eſtates becoming hereditary, 


and, in. reſpect of military tenures, a fruit of ſeignory, is 
wardſhip, or guardianſhip. For it muſt now frequently 
happen, by the death of anceſtors, that eſtates would deſcend 
to heirs incapable to do the ſervice, to manage their affairs, or 
to educate themſelyes. It * ak therefore, that the 


ly 


r e CURES 0 Tow! "ee? va 
bY hd Ge both for the doing the ſervices, 
5 and the benefit of the heir, until he arrived at a proper age. 

And athe law proceeded i in a different manner, as as the lands 
were holden either by knights ſervice or ſocage; tenure; in 
the firſt caſe having in yiew principally the defence of the 
realm; ; in the ſecond, the benefit of the heir.” With re- 
ſpe& to military tenures, the time of age was twenty-one | 
years complete; at which time the law preſumed he was. 
qualified,) both by ſkill and ſtrength of body, to perform 
the part of a ſoldier, At this age, therefore, he was out 
+ of the a If his anceſtor died before he had attained 15 
that age, his lord had by law the guardianſhip both of his 
lands and perſon till then, and took the profits of the lands 
to himſelf for his own uſe, being only obliged to educate 
and maintain the heir in a conditiog, ſuitable to his rank ahd 
ſation. © The reaſon of this was, that it was a principle i in 
the feudal law, as the profits and the military duties were 
equivalents for each other, that he who was obliged to the 
duty ſhould enjoy the profits, which, in the firſt inſtance, 
was the lord, he being obliged to anſwer the king, or other 
ſuperior lord, for all the military duties r in his 
ſeignory. 

Hx had the guardianſhip, likewiſe, of the heir's perſon ; 
firſt, that, becauſe of the bond under. which he lay to the 
tenant and his heirs, the law had entire confidence in the 
care he would take of the minor; ſecondly, becauſe the 
lord was ceftainly well qualified to inſtru him in the art of 
war ; and thirdiy, his own intereſt obliged him todo thiscare- 
| fall, that his vaſſal might be enabled to perform to him the 

ſuture ſervices. But this, as to the perſon, is tobe underſtood, | 
if the minor's father was not living. For if he was, he Was 
op: by nature, and etititled to the cuſtody of the per- 

on, as in the caſe put by Littleton, where there is a grand- 
father by the mother's ſide, tenant, by knight ſeryice, fa- 
ther, and mother, and ſon, and the mother dies, leaving the 
grandfather, and then the grandfather dies, and his land de- 
ſcends to the ſon of his daughter, then a minor, the minor's 
father till alive, here the guardianſhip ſhall be divided. The 


grandfather” $ 


Advts LAWS, r EDA. PIO 
graMifather's lord mall: have the wird of the lande, OY 
father ſhall have the ward of the perſon of his minor ſor, 8 
it is if 2 lord gives land in fee by military Tervice'to the ſon 
of A, by which ſbtt's dying without iffoe the lands deſcend 


do bis brother, a minor. Here A; the father, hall have ths 
cuſtody of the body, and the lord, of the lande. There was 


atjother'caſe, likewiſe,” wherein the guardianſhip, I cannot 


u” divided,” but where the wardfhip, ef the perſon was 


extin. Antiently, although twenty-ofſe years was the E- 
gular time, yer if the minor was knighted by the king, and 
thereby adjudged capable of fervice in perfon, the guardian- 
ſhip" ceaſed.” Por here, the legal ' preſuryption” of unfitriels' 
vas refuſed by 2 poſitive act of the king to the contrary. 
But the lords obtained in act of parliament, that, notwith- 
ſtanding ſuch knighthood”) in minority by. the king, the lords 
ſhould retain the lands of the minor fo knighted, till he was 
twenty one year's of age; and fo, after this act, the ward- | 
ſhip of the lands continued, though that of the perſon, who 
was by the king's act declared ſuj juris, was gone. 
Tux term of twenty-one years, which I have mentioned . 
was confined, as may appear by what I faid concerning it, 
to heirs minor, that were males; but with reſpect to heirs 
female, minors, as almoſt all of our fiefs ſoon after the con- 
queſt were feminine feuds, as the lawyers on the continent 
call them, that is, deſcendable t to females in the next degree, 
ir males in that degree failed, the limitation of minority was 
different. In theſe fiefs it was impoſſible the woman herſelf 
| ſhould do perſonal ſervice: ſhe was, therefore, allowed a 
ſubſtitute ; but in time of minority, as the could not appoint 
a proper one, the lord who was bound to perform the ſer- 
vice to his ſuperior, had the lands in the ſame manner as in 


caſe of an heir male. However, there was no reaſon that 


the minority of à woman in | wardſhip ſhould continue fo long 
as that of a man, namely, *o twenty-one years; for as the 
law of God declared that man and wife ſhould be one fleſh; 
ſo the canon law, and ours in conſequence, have decreed 
that, in law. the man and wife are one perſon, and that the 
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the lies under. Hencez/in caſe of a female heir, the tem | 

ch lord's guardianſhip. was, by the common law, limite to 
ſoorteen years; by which time it was'/preſumed ſhe might 

have à huſband capable, and obliged to do the duty for ber. 

| "But this age of fourteen: years was, in à particular cafe, ex · 
tended, by act of parliament, to two years farther. - 


How: 
Joie 


ever, as the reaſon. of that depends on the lords right 
marriage of the heireſs, it will be better to defer 


thereof, until we come to that head. 


Ir remains to be mentioned, ad eee 
intereſt the lord had in the eſtate of his midor tenant, by 
virtue of the feudal inſtitutions, and ſo cofitrary to the gene- 
ral and the original tenure of them, For, ſumply, the lord 
had only the propriety, and in conſequence the right of re- | 
yerſion or eſcheat, with the render of the ſervices ; whilſt 
the tenant had the poſſeſſion and the proſits. But, in this 
caſe, all theſe ſeem to be blended, particularly the right of 
original propriety and poſſeſſion, ſo eſſentially to be diſtin- 
guiſhed in the feudal ſyſtem. nw RY ane 
propriety in right of his ſeignory, but alſo the abſolute poſ- 


ſeſſion,. and permanency, or taking of the profits, and the 58 


minor beir apparently nothing. However, the law, in this 


caſe, did juſtice, and created in the lord a temporary inter- 


eſt, an eſtate for years, namely, for the number of years 
till the majority was completed, . contrary to all the other 
feudal maxims. For the fee and inheritance of the eſtate 
remained in the minor, though he had geither poſſeſſion or 

profits. This intereſt of the lord coutd not be called, at 
lad with ſtrict propriety; a tenancy for years, becauſe, in 
this caſe, the lord poffeſſes the tenant 8 lands, not the tenant. 
The lords had therefore no tenure, but an eſtate for years, 
created by the law ; and that it was originally conſidered as 
an eſtate ſor years, or a chattel intereſt in lands, appears 
from two things. Firſt, that in the early times, whey alien- 
ations were ſcarce allowed, it was aſſignable over to ano- 
ther, without any licence or form. \Secondly, that inſtead 
of going to the heir, in caſe of the.lord's.death, during the 
minority of the ward, it went to the lord's executqrs, 2% 
other eſtates for years did, | 

As 


- As F 
e wi it - certainly followed, that it was 
lawful for him to-do, during the yardſhip, any aQual waſte 
damage) to the eſtate of his minor 
any to be done by others. He was alſo 
bliged $9 repair and keop in condition, out of the profits of 
the oftate, dhe houſes and improvements thereon ; yet {@ 
rest miſbeha vou of the Engliſh lords, ſoon after 
. | 
time to time, made in favour of the minor wars. 
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- wardſhip and guardianſhip in chivalry, it 8 be neceſ- 
fary to mention what proviſion the law made now lands were 
become hereditary; for the benefit of a minor, when lands 
held in ſocage deſcended to him. In the former caſe, where 
war was the conſideration, whoſe times and exigencies were 
uncertain, the law was obliged, on account of the public ſafe- 
ty, to conſider the intereſt of the lord, who was to anſwer the 
duties to the ſtate, in the firſt place, and the intereſt of the 
minor only in a ſecondary light. But in ſocage lands, which 
the lord had parted with for certain fixed ſtipulated ſervices, 
to be paid at particular times, the lord had no claim to any 
more than them. Neither did the public intereſt demand a 
military perſon for the guardian of one who was not to be 
bred a ſoldier. A near relation, RE, was the propereſt 
perſon io take the wardſhip. 

Bur in fixing who that perſon ſhould be, the feudal and 
the Roman civil law proceeded on. different principles; the 
latter fixed upon the neareſt relation that was inheritable to 
the eſtate, but the former entirely excluded all relations that 
might inherit. Thus, if the land deſcended on the fide of 
the father, all relations of the father were incapable, and the 
mother, or the next of kin of her blood, was the guardian, 
. Andthisis a difference wherein the Engliſh lawyers greatly tri- 
umph over the civilians. For to give the care of a minor to 
one who might be his heir, is, they ſay, quaſi agnum lupo 
committere ad devorandum. But this very reaſon ſtrongly 
proves the general wickedneſs and barbarity of the people, 
who were obliged to eſtabliſh this rule at that time. _ 


#; | 
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| circumſtances of the nations that made them: The Ro- 
mans, who were a poliſned civilized: people, among whom 
murders were infrequent, were not afraid to truſt the perſon 
of the minor to the care of one who might be his heir 3 an! 


ſuch an one they preferred on account of the preſervation of 


the eſtate, which they preſumed would be taken beſt care 
of by him to whom it might deſcend. The northern nati- 


ons, on the contrary, ho were barbarians, and murderers, 
. were obliged to ſacrifice. the conſideration- arr mn 
eſtate, to the perſonal ſafety of the infant, and therefore 


committed both to ane BO deinen, 
ſucveſſion : WES 56 W 


Tux non beg Gerad van dne Se 
| 2 that he was but in the nature of a bailiff, or truſtee, 
for the minor, to Whom, at the expiration of his guardian» 
ſhip, he was obliged to account, upon an allowance of all 

his reaſonable coſts and charges. Another differenge was, 
as to the term of the guardianſhip. For this guardianſhip 


expired at the ward's full age of fourteen 3 at which time if 


he pleaſed, he might enter and occupy the-lands himſelf, or 
chooſe another guardian; for as at that age he had diſcreti- 


on enough to conſent to marriage, ſo did the law ſuppoſe he 
had fufficient perhaps to e r 


chooſe the propereſt perſan for that purpoſ eee. 


Bor put the caſe, Suppoſe that the minor doth ne 
or chooſe another guardian, but that the old one continues ti 


receive the proſits, what remedy ſhall the minor have for thoſe 
received after his age of fourteen ? Certain it is, he cannot 


bring an action of account againſt him as guardian ; for 


guardianſhip is expired ʒ and yet the infant's diſcretion can- 
not be preſumed ſo great, as to be perfectly acquainted/With —- 


all his legal rights, and therefore his negligence ſhall not be 


imputed to him. The law in this cafe remedieth him bye 


reaſonable: fiction, and. ſuppoſeth, though the fact hathj not 
been ſo, that: the minor had appointed him to receive th 
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profits of the ęſtate, and therefore gives an action of a- 5 F 


counts 5 againſt him, not as guardian, 1 MS I or receiver. 
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3 i ſuppoſe the next: of kin neglects the gutardianthip, 
Au any other petſon of his own-tiedd/jentersy and takes the 
6 ge what remedy ſhall the minor have P In this-caſe the 

will not ſuppoſe hirn that entets-to-bera oer, nfl 4 
abater, as the law would eall kim, if the heir was of full { 
age; but will rathier preſume his act proceeded from huma - 
nity and kindneſs, to ſupply the veglect of the proper gut- 


dian; and therefore, though he is not appointed gukrdiany ( 
Either by the act of law 107. otherwiſe, he ſhall be conſidered F 
ns ſuch; /andhe heir, after fourteen, ſhall have un a@ion'of— ©  þ 
nccoutit againſt him, and charge him as guardian. +Softricts, | 


ly was the guardian in ſocage accountable to his ward for 
the profits, that; if he married him within the age of four 
teen, he was not only accountable for the money he receive 
ed in conſideration "thereof (as it was the practice in thoſe = 
days to ſell the marriage of wards) but if he received fone, 
he was accbuntable out of his own fortuile for what he might 
have received on that account, unleſs the match elf you 
vqually,chr iccs.lnaviniek POL 3119 
Tus next conſequence-of fiefs FRI OR kntediodey; 5 
which! followed from the wardſhip; is the marriage of the 
ward by military ſervice, which belonged to his lord, and 
was one of his beneficial fruits of tenure; and although this 
part of our law. is now antiquated by eee ige | 
ſerviee; it is nectſſary, ſor Ong wy books, to 
have at leaſt a general notion of it. ' 
Tum right coſe originally, on the e frans fel 
becoming deſcendible to female heirs, and was gtounded up- 
on the ſame principle as the rule which forbad vaſſals to:ali- 
en without their lords conſent. As. every feudal kingdom, 

- At this time, conſiſted of a number of principalities, under 
their reſpective lords, who were often at war with each 
other, the tenant could not alien without his lord, leſt he 
might introduce an enemy into the feudal ſociety. The 
like danger was there if à female heireſs was permitted to 
marry at her own pleaſure, or could be diſpoſed of by her 
relations without the lord's conſent. And at firſt, it ſeems, 


— 
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whole life; but if ſo it was, it ſoon abated, and was contin» 
ed to the of females in wurdſhip, and to the fieſt = 
coatriage. only... The law of Normandy ſays, if a womem.be 
in wardfhip, when ſhe hall be of en ge to matry, ſhe ought 
to marry by the counſel and licence of her lord, and by! the 
counſel and aſſent of her relations and friends, according-to ._ = 
what the. nobleneſs of ber lineage and the value of her ef 
ſhall require. So that antiently the lord had not the abſb- 
| lute dilpoſal of her, not had he any thing to ſay to the ma 
riage of males j for, though be ſhould marry an enemy, the , 
fief was not thereby put into ſubjectton to her, but ſhe; inte 
the ſubjection of he vaſfal. Aud chli rule, that the lojd's 
conſent ſhould be; had, was not intended for him to mae an 
advantage of, but was, a mere political, ĩnſtitmion, fot the 
ſafety of the community. Such was the law introduced into 
England at the conqueſt. However, it was but natural to 


expect that avatieious lords would take advantage of their - - 


negative voice, to extort money for, licence, and by that, and 
their influence over their vaſſala, to. nrrogate the ſole power 
to themſelves. That, William Rufus adted thus, we my 
well learn fromm the comedial laws of his brpther and ſusceſ- 
for Henry the Firſt, Si gui Baranum, uel hom 
Fliam ſuam neptum, tradm- voluerit x five: forerem, fur ap- 
lem, froe cognetain, matum inde lequatur,y, fed neque ego alignid 
2 pre hac lictis  accipiam, neque ai dfendam gquin aum 
det, exeepto fi cam. jungere velit inimico. mes... Another, is, Ci 
mort baronty vel alis bomine N ann 
illam dabo confilia baronum maurum-. 


 NoTwiTHSFANDING. theſe. laws, the wilehiet Ain - 


gained ground, and. the lords extended their encroachments, 
until they, not only got the abſolute. diſpoſal. of female, but of 


male heirs alſo. When this happened. is hard to determine 
preciſely. That it was after Glanville, wha rote ir in Henry 


the Third's, is plain : Mr. Wright's £onjefure ſ ſeems 7 
ble, that it grew up in Henry the Third's time, when 
barons were very powerful, from a ſtrained conſtruction of 
Magna Charta, which ſays, Heredes maritentur abſque diſpa- 
ragations ; 
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"and .- 0 LECT U RES 6 rA Eier 1g. 
regaſene; here the genefal word herrdtf ſhould have been 
eeonſtrued to extefd oy to ſuch heirs 8 by the former law 

© ere marriageable by their lords Hamely, female ones; But 

|, > *bothiKing and lords, taking advantage bf the generality" of 
the eExpreſſiong" claimed and uſurped that of the ſon's" alſo. 

, 24 Howrve; it i rather to be preſumed that this incroach- 

ment began earlier; ſince in the ſtatute of Merton, the twentieth 
of Henry the Tr, we find theſe words: NI maritagium 
dun qui in gu ætotem e (ſpeaking of i male) de mero fur pertinet 
a dominum feudi. Ffm whence I rather gather the practice 
Was earlier than Magna Charta, which w#s not above thirt 

years before, and ccnßttmed by its interpretation. But i, 

in this reſped, the vaſſals were enerbched on by their lords, 

in another, they met with a mitigation in their favour! FUr 

N che conſent during the'father"s life, wem into diſuſe; ande be- 

ty man was allowed te marry his fon Gtndaushter ät his 

pleaſute; and this with very good reaſon: Fbr as the pro- 

| hibition'was for feat of introducing aw enemy, 6f this there 

Vas 0 danger where the marriage Was by the father; A VAſ- 
ſal, bound by hömuge undd fealty to de nottüng to the preju- 
ice of his lord *'T Ris" Was right of confeht to marflage, in- 

treduced firſt for polifical feaſons, turned fte A beneficial 
perquiſite, and fruit of tenure, forthe alyahtage of the lord; 
and notwithſtandivig\all The laws made tö fegüfate it, af" ton- 
"ſtantly abuſed; "fo tH#"thie evils "theiite ätiling were nöt 
among the leaſt cauſes for abdſiſhitly military teures. 

Fux penalty Tor marrying withöug contfent das originally, 
as all breaches of fenlty were, abſoltitè forfeſture. But tlie 
 rigour of the feudal law ſubfiding, "lighter Penalties were in- 
_ «trodhced. "By*the fixch chapter of Merton remedy is given 
to che lord, whoſe ward, under fourteth, has been taken 
away by any laymen (and 'a lätter a& extends it to the cler- 
*py) and married, bylan Action againſt tile raptor or Tavither, 
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age of conſent,” or fourteen, hows, to defraud his lord, 
nor one} WINE rt FW wor 11 5 marry 
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| himiſelf, igþ-aþguilty: of a breach of fealty, is mate 
233 this 88. provides 
that the lord, in that caſe, ſhall retain the lands aſter the full 
age of twenty-one; fbr ſo long u time as, out of the profits, 
be might Feceive/Youbly the value of the marriage: 
Tut nertö dhe tsenh chapter; is. in favour ef the ward, 
754 an-infodcenienrof that chapter of Magna Chang which 
forbids" Giſpariageraents' without  infliting any penalty, lt 
enactz, that if the minor — — 
lord to ils diſparagement, upoir the plaint of hisrelations, 
the tordoftials leſe the- wardihip3: and the profits of che 
landsg tit full age; (halt be recht M by tlie · relationa ſo c 
plairling, and: laid out for the benefitof the heir. Buß if the 
marriage ius After fourteend the age! of conſent, it w] no 
forfeituteꝭ on ihe maxim, Velen nom fit injurin - This 
goes ſarther in favour of the minor 3; for it gives hin u lie 
betty of refuſing uny muteh the; lord ſhould offer him But , 
to prevent the lord entirely doſing the benefit oft the Mar- 
tiage by the eefraQrineſs of theward, it enats; im this caſe, 
that if ke tefuſts 1'dhnveriablo->citarringe- the: lord: ſhall; hold 
the lands 2 ee 
as his tats ward hall pay kim : ch ſimgle value ar 02. 
79 Tu, paesend chapter of Weſtminſter thickeſt can | 
firms ail tepeats the fixth n 
fraudulent price of the/gardnds of feniale heir =I 
ſerved that their by ceæaled at the age oföf u 
teen, by Which" tire he they niigh{have hulbands cdpdble gf the 
ſervice: Put ſomb lords, fu of ' the unde us che 
act expteſſes dt, Would not offer ab: miaten at all dc: cnelt be. 
male wunde, under che pretence of their being inedpable-ef 
the ſetviecs, n oder to Hold sr the Lands for an uellirfited 
time. This u u far altetʒ the did law; that if che heirbſs 
arrives uma rdf at the age of fourteen; the ford frould 
hold tw6/'yeats longer, that he may have time to lock out 
for a proper imateh to tender herg Within ehich- me; If ke 
negle&s it Re loſes all right to het marriage. Oh kite beher 
u 1 the heireſs will refuſe 2 ſuitable offer, the lord is im · 
71 L powered 
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powered to retain the lands umib tyranty- ne, andtſo much 
lnger, unt *. ba recerved-omt of d n 
Or value. "0% 13258197 lat 1 Es") 18071 110 | wy 181 ar +: be 
1 of wurds from theit Jards: continuing, 
_ notwithſtanding the ſtatute df Merton, the thirty: fifth of 
Weſtminſter the ſecond gave the writ ee ener 2 | 
ard; and-alligned a more-ſpecdy. ant ee e 
F „and added to the puniſhmente hy the 
of Merton inflited on uffenders. ne 261. 1i Jeff) 
By Borwithſtanding all — — 
nages; a#d the other manꝶ alte made to prevent miſbeflavi- 
our bf lords to the lands f their warde, the. ſource: of the 
evil temianed in the wardibip itſelf 3; and the evils conftant- 
' If followed, \infomucts that fon hundred of. years, it was. one 
of tie heavieſt grievances: the ſubjedt ſuffered. Menuy were 
the waſtes done to eſtaten i many the heirs married contrary 
to ions, and frequently unſuitabiz, i The grievs 
anees fel} heavieſt on the wards of the crπ]mů There wers 
alvweys-4/{t of needy 65, gros eourtiero bead if they. had . 
favour enough to degguor.gtherwile to buy af an under rate, 
the wardſhips of his minor: tanants, of whiah they were ſure 
to make-the moſt advanitage;;;.maarrying. the moſt opulent 
heirs te their own. children, or relations, ot qatorting ex- 
trævugunt ſumis for their copſent., N remarkable inſtance af 
this Happened ſo lately. as Charles the Firſts wipe, in the caſe 
of 'theieart; afterwards firſtꝭ duke gf Qrmond:i; Along ſuit 
had fubſiſtect between tho. lady Preſton, grand:danghter, and 
heireſs at Jaw of Thomas earl of. Ormond, and her conſuny 
the heir male of the family, far that part of the; eſtate hex 
grandfather had entailed to g with the title... At length the 
relations on both ſides thought the beſt expedient, to end this 
intricate diſpute, was by uniting the young relations, who 
| likewiſe: had conceiyed a ſtrong affection for each other; 
yet, although the king approved highly thereof, did the ear 
of Warwick, who was grantee of the young lady 's wardſhipy, 
extort ten thouſand o 5 


— 6 56h ms Aerie 235 UW e 
; Kine | 


* 1800 


* 2 a | * a | 8 
4 — 4 Te 2 tas " p 4.4 TR , 6 * 9 a * W 2 W 
4 SF > -*Y 4 * r * 3 r N * 23 3&5 an Jl aao 4 ma je ON "IE > 1 2 8 * I" * * ö 7 * * 2 _ 864 
" p . 2 ! I. r a - x * —_— - *-, Pr BY ” > - FIC"2 2 5 K 7 5%. . 
* 4 89 * * 1 o EY « 1 ö * 7 r es ATM BR act ate W 8 4" x * FREE * 2 be. . - 2 9 & 
'* Py + 7 > * LACIE l * * — 7 n 3 8 * n rage . 
> * „ „„ 7 A n / — * 5 ; ; 
17 » y „ : . * N ? 2 $0 
| * - . 
4 e - 


* 


Weide _— or mou 63;4u00, 1 * 


King, Henry the Bigth,. ding how grievauſly ze ſubs 
je: was opprolled, and how muck the crown Mn deu: 
ed, ereRed,by.a& of parliament, a cot called the Gamtaf 
Wards, ic take proper xare of: miners, and to anfpat in 
2 moderate manner far the ofits te the king- This fr 
ſome time was a crab alle vation of the load, bt im 
the weak reign of James the Firſt, who was governed by his 
favourites, Somerſet and Buckingham, this court was on- 
verted into an engine for raiſing their families, by providing 
their numerous and indigent relations with the greateſt hei- 
reſſes, to the great diſcontent of the antient nobility, who. 
ſaw the moſt opulent fortunes ſuddenly raiſed by private 
_ gentlemen, dignified by titles for the purpoſe. And great 

were the extortions likewiſe for the licenſes that were grant 

ed to ſome to marry at theit pleaſure. The only advantage 

the public reaped at this time from this right of diſppſal in » 
marriage was, and it muſt be allowed to be a conſiderable - 

one, the opportunity it gave the crown of breedi the heirs 
of many families in the reformed religion; and * | 

it muſt be owned, this was not neglected. 85 

In the eighteenth year of this laſt reign, it was moved in 
parliament to purchaſe off theſe heavy burthens of ward and 
marriage, by ſettling an handſome yearly revenue in lieu 
thereof on the crown. But the attempt did not ſucceed at 
that time, probably owing to the courtiers oppoſition to it, 
from their own intereſted views. In Charles the Firſts 
reign, this court was one of the great objects of complaint. 
At length, on the reſtoration, the king conſented to turn all 
the military tenures, except grand ſerjeanty, into ſocage, 
in conſideration of - an hereditary revenue ſettled on him, 
and fo all the fruits thereof ceaſed, and the feudal "ſyſtem, 
which had for ages, from time to time, undermined the 
conſtitution, fell to the ground, though very many of the 
rules of our law, founded on its principles, ſtill retain their 
force. In this kingdom the equivalent given for this abolition. - 
was the tax of hearth- money, in which, it muſt be owned, 
L 2 the 


e 2 25 by the im- 
- of the kingdom that revenue is every day in 
to the crown, and almoſt the whole burthen is 
thrown on the lower claſs; 'who before felt ern the 'ops #* 
- preſſion, or weight of wardſhip and ME STS 200! 
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ſeudal law, where, in the original grant, there were no 
yanicidar directions to guide the deſcent ;' for in ſuch caſe | 
the maxim of the feudal law holds, Tenor inveſtiture «ft in- 
ſpiciendus ; or, as the common law expreſſes it, Conventio 
vincit legem.' The firſt rule then was, that deſcendants of 
the firſt acquirer, and none others, were admitted. The 
reaſon was, that his perſonal ability to do the duties of the 
ref was the motive of the grant, together with the obligation 
his fealty laid him under to educate his offspring to the lord's 
obedience, and to qualify him for his ſervice in wat. It 
was obſeryed; therefore, it ſhould go to the: firſt purchaſers 
collateral relations, whom he had no power to bind by his 
acts, and over whoſe education he had no influence. I mean 
where it was not particularly otherwiſe expteſſed; for then 
the collaterals ſucceeded; as the merit of their blood was 
part of the conſideration; not ſo properly in the right of 
heirs, as by wy 2h indes under the lord's W 
2 i: 72 eden 3 
Thx dbiCiing ho bbiepd is, ſince this; Jafcrndants | 
alone inherited, whether all, or which onlyuof them in- 
herited. And here the females and their deſcendants, unleſs 
they were ſpecially named, were totally excluded, not mene- | 
ly for their perſonal i incapacity, but leſt they ſhould carry 
the fief to ſtrangers, or enemies; and therefote here they 
were admitted, they were obliged to marty with he conſent 
of the lord. The third rule is, that, unleſs it was otherwiſe 
ſtipulated, all the ſons ſucceeded equally: to the father. 
This was the antient feudal lau, and the law. of England in 
the Saxon times, the relicks of which remain in the gavel li 
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kind of K and remained in the laſt century in manys if 
it doth not ſtill in ſome of the principalities of the empire. 
; os 7” 3 3 In . 
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15  HBE TURES, ex THE Awe: ng. 
In France, during the firſt, and a good part of the ſecond 
race, we ſee the kingdom divided among the ſons. There 
are not wanting inſtances of the ſame among "the Engliſh 
Saxons; and the Spaniards continued the prſtice now and 
then even in latter ages. But the frequent wars, occaſion- 
ed by theſe partitions, at length aboliſhed them, and made 
kingdom to bs conſidered. as indiviſible inheritances. In 
imitation, of the ſoveriguty, the ſame alteration! was intto- 
duced into the great ſeignories, which made, at this time 
the principal ſtrength of the kingdom, and which, now the 
crown was become indiviſible, would, if liable to partition, 
become eee inn, as to be at r of. 
the king. 

Tur inconveniences nticading the lower military denen 
cies which ſtill continuing diviſible, were crumbled into very 
ſmall portions, and, of courſe, muſt have fallen into indigent 
bands, were fuch, that theſe alſa, for the malt part, became | 
deſcendible to a ſole heir. But this, however, was not ef- 
fected but by degrees; for in the reign of Henry the Firft, 
though a ſingle knight's fee was not diviſible, yet when a2 
man died ſeized of more than one, they were diſtrjbuted | 
among his ſons as far as they went; but in his grand ſon's 
reign the general law was ſettled in farpus af a _—_ heir, 
in the ſame manner as it has ſtood ever Gnce. 

| Bur it remains to be enquired which of the Lad, 1 caſe | 
of an indivifible inheritance, ſhould be this ſole heir. In the 
antient and unſettled times, the law made no particular pro- 
viſion, but, as the lord was the head of the military ſociety, 
and bound to protect it, it was left to his option to fix upon 
the propereſt perſon to do the duties: and an inſtance of 
the exertion of this power we have in England ſb late as the 
reign of Henry the Second, ho gave the entire military 
lands of Geoffry de Mandeville to his ſon by a ſecond venter, 
in the excluſion of the eldeſt by a former wiſe, for this rea- 
fon, es quod melior ofſet miles. N trace of this ſtill remains in 
{the ae ow peerage, deſcomiible! to WE {35,9 3s, 
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to. daughters. Here the fief being 


_indiviſible, the., king appoint the peerage to which he 
leaſes, — until he doth ſo, 1 it i not Ns wiſhed, 


but lieth dormant... being What 1s called ; in abeyance, or the 
cuſigdy of-the law, Buf at length. this uncertainty was o 

moved, and the eldeſt ſon, being generally the beſt qualifi d. 
and conſequently almoſt always choſen, obtained the righ 


by n ace of his brethren, o or the choice * te 


lord. 
Bur it will be enquired bi Fl kingdoms, who had 
no be wes 8 the choice, Va vas it to be determin- 


| yet eſtabliſhed j in the opinions of, men. I anſwer, the uſual 
practice was for the king bimſelh, before his death, to appoint 
the ſucceſſor ; generally with the conſent and approbation 
- of his ſtates, _ ſometimes, merely by his own act, high 

was almoſt ria allowed, and abeyed by the people 
But if no ſuch. diſpoſition had been made, the fates allem- | 
bled, and choſe. the perſon thennſelves ; And theſe appoint- 

ments generally falling on the eldeſt ſon payed the way for 
lineal hereditary , though. the caſe was not wear 


ſo. 
65 In, France Hugh 'Capet, to go 1 no higher, in 4 to "oY 
yent competition, cauſed his ſon Robert to be crowned, and 
ſworn allegiance to in 1 his. life time.; .but Robert neglesting 
the ſame precaution, Henry his younger ſon was choſen in 
preference of the elder, who was obliged to content him - 
{elf with the dutchy of Burgundy. And if Henry wWas n 
uluryer, ſo were all the ſucceeding, kings of France for three © 
hundred years, till that family, of Burgundy, failed. Henry 
2 his grandfather Capet's example, and. ſo did his 
3 for about an bundred years, and then, the aotion 
Df the lineal ſuceeſſion of the 1 ſon . =p eftabliſhy 
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WL Conqueror, though he ſet up 2 claim under | | 
Confeſſor's will, yet, as that neyer appeared," a formal ele- 
| tion by which he was choſen, extorted indeed by dread of 
his power, but apparently free, was his title. When preſſ- 
ed to declare a ſucceſſor, he only ſignified his wiſh that 
W illiam micht ſucceed, but declared he wbuld leave the 
people of England as free as he had found therh,/ | William 
accordingly, was gleQed in prejudice of his elder brother 
Robert, and upon his death, occaſioned: by an accident, 
Robert was again excluded, and Henry the Firſt, the third 
brother, choſen. Henty was willing to have the courſe of 
' deſcent ſecured in his offspring; and for this purpoſe pro- 
ceeded in the method that had been ſo ſucceſsful in France, 
namely, by cauſing his fon Henry to he crowned, and; fworh 
to, But this latter dying childleſs in the life-time of his 
| father, king Henry cauſed his daughter Maud to be ac- 
t  Knowledged ſucceſſor, and the oath of eventual allegiance 
3 to her to be takeri by his people. However, this projet - 
. did not ſucceed. _ No nation of Europe had yet feen a crown 
| on the head of a female ; and Spain was the only country | 
that had ever had a king who claimed in a female right. 
The majority, therefore, upon Henry's death, looked upon 
their oath as inconſiſtent with the nature of monarchy, and 
void, and in conſequence choſe Stephen, "who was the ſon 
of Maud's aunt, and grandſon of the Conqueror, whoſe 
whole male iſſue was now ſpent. There was, however, a 
large party in the kingdom who paid a greater veneration to 
the obligation of their oath, and adhered to Maud. Hence 
was this reign a continued ſcene of civil war, until all ſides, 
being weatied out, by mutual conſent, ratified. by the ſtates 
of the kingdom, Stephen was allowed king for life, and 
Maud's perſonal pretenſſons, as a woman, x Ii ſet afide, 
her ſon, Henry the Second, was declared, bon; ſworn to, 
As eventual ſucceſſor. ff rd ed RL ET Ley, 
Hzxnxx the Second "x the l ofthis grandfa- - 
ther, a and had his eldeſt ſon Henry crowned, but that un- 


grateful 


e eee eee | 
which likewiſe hüppened in the! life-time of his father, the 
old king; fearing the like conſequences, refuſed to crown: his 
next ſon Richard ʒ who conſcious of his own ungrateful con- 
duct, and ſuſpetting that this refuſul procteded from partiali- 
ty to John the youngeſt and favourite ſon, ſtirred up thoſe 
commotiona and rebellions which broke his father s heart. 
Richard was the next heir and did ſucceed, but not merely: 
in the ght of next heir; for he aſſumed no title but that 
of duke of Normandy, until he was. slected and crowned. 


The title: of q ohm was notoriouſly by election and his ſon 


jects by the words, Babold yuur king, or words equivalent. 
'Thoſe few who adhered to his father, immediately ſwore to 
him, but the majority, ho were diſſaffected, did not-fub-" | 
* as Pee the charters! | WA... . 
ROM that day the lineal ſucceſſion has been ; 
dachi veſted in the ſucceſſor upon the death of 
his anceſtor, and the maxim prevailed of the King's never | 
dying; whereas before, the crown was in à abeyance, till 
coronation, and the date of the king's reign was taken, not 
as now, from the death of the former monarch, but from the 
day that the ſucceeding one was crowned.: Henceſorth co-—- 
ronation became a mere ceremony:though the ſorm of an © 
election is ſtill continued in it. I have been more particular ; 
in this detail, in tracing the origin of the hereditarydeſcent- 
of the crown, to ſhew how falſe in fact, as well as in tea 
ſon, the notion is of its being founded either 3 | 
or on any law of man coeval with the monarchy: - 
Havi laid down the rules of deſcent in the old feudal. | 
law, in regard to the ſons of the laſt poſſeſſor, it will be pro- 
per next to mention how far it admitted repreſentation, orfcol-! 
lateral ſucceſſion, for at firſt both were excluded. If a man 
had two ſons, one of which died before him, leaving a ſon, 
the grandſemcould not ſucceed to his grandfather, but the un- 
a unn eee partly aan s 
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reaſon, for the rule was general and held where 


ſon was of full age and capacity. We mul have recburſe, 
therefore, to a farther cauſe; which was alſo'the ſame that, 


not ſucceed to the ſhare of the deceaſed, but it reverted; as 


he that claims by deſcent, muſt claim through the laſt poſ- 


ſeſſor, and derive his right from him; and that right aroſe 
from the ſuppoſition of hid being/adveated; in the fealty of 


the lord, that is, by the laſt poſſeſfor who had fworn fealty. 
Therefore the grandſon, being educated under the patria 
potgſtas of his father, who, dying before the grandfather, had 
never taken the oath of fealty, was excluded the ſucceſſion, 
as not trained up by a real tenant z/ but the uncle was admit - 
eee e eee the un * 
he was bred. 

Tn ee eee eee ee 


| that time, as it frequently prevented the too great crumbling, | 


of fiefs, when almoſt all of them were diviſible. For the 
ſame reaſon a brother could not ſucceed to a brother, even 

in a paternal fief, becauſe he was not educated by the laſt 
poſſeſſor that had done fealty: and this ſeems very. 


unreaſonable, as he had been bred in the fealty of the lord, 


namely by the father, yet this rule continued for ages, being 
greatly for the advantage of the king and the great lords, 
in regard to their eſcheats; as every failure of a lineal de- 
ſeent occaſioned them to happen. Neither was it thought 
ſevere in thoſe early ages by the tenants. As all benefices 
were originally for life, it was a great advantage to have 


them made deſcendible even under theſe ſtrict limitations. 


Ar length the neceſſity of Charlemagne's gr andſun, who. 
had 8 and were in eternal ͤä— 
from 


in thoſe old times, prevented collateral dyſoenta ; for iſ a man 
had two ſans, by the old law,. the eſtate was divided between 
them. If one of theſe died without iſſue, thb brother did 


j 


r InAWS — 5155 


bam than 58; . u granh of the. grandſan's. lynceeding 
in his father's hare, by way nepeeſentation,! in imitation 
of the Givi r 
in a paternnl, fief, het not in a now one. And about an 
-bundred-and H Ne- the like gecęſſity af the emperor = 
Conrad, Who wi embroiled: with the Pope, dee the 
bene law ſoc Ge and e add Sr» 
1 e up of the right of calzrs ngnion red 
e b e nos fn e paſhing law. It 
ws firſt antended/to | uncles, aud- couſin-germang,/ - provided 
At: was a. fiaf deſcended fram the grandfather ; afterwardaito 
ay the next equſin,/ to the ſeventh degree, deſcended from 
the firſt purchaſer ; and at laſt to any, however remote, 
ho could prove their deſcent Fram. the feſt purchaſer. 
This was the rule in ancient inheritabces, but with re- 
ſpect to no onen lately acquireds! there grew., yp. a bear- 
dies of grantipg-them as aurian , anes ; frudym kat 
i entignum;, datum... Here the fief; though-trally;.inew, 
Was, by means, of this grant, ſuppaſed to proceed from 
- forae- indefinitely remote F t any diftance4q::and 
therefore any; one, who could praye himſelf deſcended from 
4 common. angeſtor of the laſk paſſeſſor, was adenifſible, and 
be that was neargt by the rules of ſucceſſian way proferred. 
| In this caſe, therefore, the old rule of. requiring a proof, 
chat the perſon; claiming as heir Was a. deſcendant of the 
body of any anceſtor of the laſt poſſeſſor, would be abſurd, 
as defeating the tenure of inveſtiture. Any anceſtor pro 
74 nata might be ſuppoſed: the firſt purchaſer, to ſupport 
the intention of the donor, in bis dite ting it to be conſider- 
ed as an ancient fief, although in fact modern. 80 in this 
caſe, if the fief was maſculine, any male relatign, deſcended 
from male blood entirely, was inheritable, even up to Adam: 
I mean if he.could,proye his deſcent; but females, and their 
. deſcendants were.excluded,..., .:; ;../ 

Irx it was. deſcendible to females, .cither by the particular 
terms af the grant, or by the general law of the country, 
then, as.it*was ſuppoſed to deſcend from any lineal anceſtor 
\ pro re nata, that anceſtor might be a female, and the deſ- 


/ 1 


— vey r. eds in e e atis 
+ deſcent,” the fame 1 "as in the vaſe of a real one: 
But here the root from whence the right of deſcent- vis to 
ſpring, was inverted ; for 'av there wa ho reul anceſtor, an 
original purchaſer, the perfor laſt ſeized; that's - poſſeſſed 
of the fee, was the perſon to be confidered:\/" As in the 
old and common caſe of inheritances deſcendinig, the tec- 


koning was downwards from the firſt acquirer; "in caſe of 
| collaterals; when they were admitted, 


you begin to reckbn 
Uineally upwards, and at every ſtep 3 
deſcended from that ww aer dee ary A at the- 
e r b . Wende 4 Nn 
ANAN nn novum, ut e and dies 
without heirs of his body. This feud is, by the conſtitu- 
- tion of it, preſumed to have deſcended from ſome of his 
. anceſtors. To find out who is that anceſtor, it was likely 
to have deſcended from, you muſt look®at the law of 
deſcents : the father, in the firſt place, is ſuppoſed the _ 
perſon.” His children, that is the brothers or ſiſters,” or 
their deſcendants, in the firſt place; if none of them, 
—— —— ——— then 
the grandfathers deſcendants. The uncles and aunts by the 
ther, land their deſcendants, ſucceed in the ſecond place. 
e of them, then the great grandfather's by the 
grandfather and father deſcendants, the great uncles and 
aunts and their poſterity; and if there are none of them, 
you ſtill go a ſtep higher in the male line, till you can - 
trace it no farther. But now / you begin to invert the rule 
of tracing up in the male anceſtors, and ſo downwards, 
and trace up to the female anceſtor of the males, as 
ſuppoſing the eſtate deſcended from her, or her anceſtors. 
For inſtance, I have ſuppoſed the defſtbiidants of the 
male line have failed in the great 1 His 
wife, therefore, the great grandmother, is ſuppoſed the 
"ol aur; our bi account 28. the probability of the 
6 2954 PENS) 20518 $4, 1M inheritance 
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ſiicceed;” firſt, New! chen eallitd Moray the 12 
if the n 5 ee A fRibte Adee 67 K 
If none ſüelf can bf found, we Gente gd another ſtep; We 
te the grantitfibihier by the" father; and” ken eres 

have come fond her tie ; and pri oe, firfk KS6H, then 


accord to” their” feveral” r 


e i 
"the nde of the 
0 ze un mee Liese Feud, 
e Tamity] anch therefote' the: Helts 6f 
moet 5 . tra up, anch fied dercd ie 
| the ane a a; cn henna Fail: fie heir oF: the 
5 all trough mates f kd fang 
thei; the elf öf- che bert moſt rette) arid ſo eng Wet! 
the Bfobd vf cher möther is ſpent f und then apap") 
want of heirs, reverts to the fbfd of whom it is h N 
bent i che ful bf delten of new purchaſes granted ub if 
they had been ahæſent inhertancks ; but this rule wheogtthe! 
continent, ind ueiently in England, donfinedito ſbell grata, 
and theffi Aae ee -this' Hauſe appe 
ture Bat in the reien e Hil) 1 
adherenis; und the ſame neceſſity vf his rompeyitor Henry: 
the ſecond, oecaſioned fo minygrants of this-kind to bernatle,, 
ſome originally,” and others qv the ſufrender of old anchjthat 
it hath ſirice become the conmonr-tawof England; that pur- 
chaſes, that thib B neu- ETAL ET ng 78 an} re- 
lation Rover remote: 0e SHED 3s 
Ir will be necelfary ae 30 to Fentiniur 
feuds, neh u gde 6800 Ben the ſtrict principles of The 
ancient law, Which/exctuded themund- their defcurdints en- 
tirely. They feſt aroſe from the womans beivgthEprioci- 
pal confideration' of the:granty: as when xlord-giye;Jands in 
marriage with his daughter; fiſter;/niete, k inf mne or an 
other female? here the lands being partly giyen in cop ſidera- 
tion of the fbdmle blood; it was reaſonable they and their 
deſcendants ſhould be inheritable. - But this was; ſtill an ex- 
nen- & Wh ._7ception 
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on to dhe | config 4, 0 thoſe, grants,” 
| 8 Was mentioned, Tee of. thaſg grants . 
at length prevailed 10 have, Fw order of ſucxaſhon conſidered; 
as the general. law, of pie remote, in 
excluſion of s nearer female Je In caſe. of ;tail; male} conſis; 
dered a 5 The monareþy BE Frage however, . 
We wm. the prizcipglities of German, have: retai 
x gal img in ablolmtely exchud INS: and 5 
Libaid on a ot tags of 5111 0 3b 
M Cheat imperial crowns io feradlery was of a much 
nee date, Shan this. of Ichs fits; for here's may capacity, 
was: looked upon as andifpanſibly requiſite... The firftſtepr 
* rep ſentatiye for them, 1 | 
ſofi.! This began in Spain, Palagius, wg Was of the. 
— ropals; Raving guiberad. fers of me Spagith. fugitives: 
9 together, after the Mooriſh, conqueſt,' founded x pet m. 
nach) in che Keie e His, en Fayila dying 
i without iſſus, che crown was, given $0 if. qaughter's, bhaſ- 
bend, nd ibis: continued the Fule for-many ages}, Where 
males failed © But. here this ſon bf ſuch ſamaben heir W of, 
ſalſietentoager ta mount tho. thram, he. ofcourſe molyded. 
bothianpther: and father. t Jengeh, in the fhättegeh con+; 
turyß Funipe: for the! firſt time, ſaw A women, fpleinveltts. 
with roydly; Juan the: fir; of Neplas fe Henry the firſt 
of Dogen b pf est iv Ou of his daughter, Maud, as we! 
havs ſlid! beforb, Had miſtartiadtio Margazet of Devoack, 
| Sweten aid Moray; Joan abt ficond Sicily ang Ifaballe, 
b of Caſtile followed in the next century. In: the eee 
century: came: Mary and Elizabeth in gland Wd mahy 
ſince in all parts vf Evroge z ſo that ut pre ont hw m 
chies uf Europe are deſcendible to females in generel, if we: 
except Frince; and ſeveral bit not all of W principalities. 
of the empire. Bobeia and "Hungary: hans revived a 
queen in che perſon of the preſent ampteſs in chis preſent 
0 y, but ſo inveterate zre old cuſtotmns ant opinion, thut 
when her fanhful Hungarians ręſolvod to aſſiſt her to the 
laſt extremity, it Was by ſcying v iαν guiv e wofire 
Moria Tereſa, not pro regina. 
| LECTURE 
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0 N Feat and firiking G fference bet woe allodiat and 

ſendnl lande conſiſted mmthis, that the foriher entered 
into oom ae + They:were:faleble/or otherwiſe atierable,- 
at. the- wil af this poſſoſſorz vither> by sd executed; and 
vg effect in dig Mr timie;>or! by will, tor i ese kiter 


good. behaviour! d the F 


eee e dendands of 2 ſuſt — 


ba bis fellow ſubjotie. for the. debts he ihe: 


1 by following dhe due courſe of law, 


I every-pne of theſe .reſpatiteridid fiefs, hen they be- 
— — them) The pol. 


i. Dd The coaſene of the tore ab abſoll 
to the teen s alienation, bo ptevvnt the inirodhic- 


don ab an yomy'or-anuabigdeperion mts db 0; but the 
conſent of the lord alone Was not ſuffichem, nee wee n 


F 


being any; ber ens antüdled 
hinaſelf the firſl pus 1 
enatiog,,;8453, With; the conſent-of-the-lord would Rald god 
only dur ing ha ma life 3 buf if he had uſiegated lit the 
conſent. of A, land befora ige haz this fool be vilia, 
e For berecthh alkebation 
Wall tue perſons im being, intereſted in che land, 

aa $0mraQ. is-by thejr-mutaz! aGdilletved, nor 
i thera. any wrang done : fur it is an abfurdity to fay that a 
date in rum natura can 3 the conſent 
therefore 


his, deaths. The were likewiſe pledges tothe Mg for the 


was but an uſufraQuary, and hid power vvet Nis tafids 
| trolledobythe interelt othats Had there- 
were the lord. and the iperfims defbentded From 


bee, ant hal any; ks ali 
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| -+therefore of the ſon, or-ſons, if one r 
in being, was as neceſſarytas Ihe lord's, in this eaſe 
Ir the lands deſcended from B. the firſt purchaſer, 51 
1 A. before ache f-collayers}.defcent, the la 
- 1 was 3 when t . admitted, it. varied for 
the ſame reaſon. A: could not alienate with the conſent of 
the lord and his ſons, without the conſent alſg; all the col- 
N latetals anti dled, that-ieal he Hari, or 
- of B. for this would firipithem uf their right bf ſac 
Ik ix:deformided-from-C1cthe grandfather]; or. N hn any more 
tremgte anoeſlor, the comſent aiſũ aof uf the nm deſcendants 
of the grundfather, '6rthiticremate unoellor was requlre 
upon Ihe ſame principle. By his we flit ve 
en begegnete ben ben en, time in 
dat oll. — por: whe 61 rom 
2 „ Hawever, there aun 
Of the fjeſ inis particular cnſt den willicht. theonferit ef 
the, lurda This vat called eue the fiefy hs reſig- 
dation pf: il to dhe pebſon aha was ment 4e Get? bf füdceſ- 
Log Here a8 no injury; donv te the lb | 
becauſe! it went in the ſume HH, and N the Mibe per 
Jongz, 43:F-the refuter v Ah butety dead} Ne Jur 
fas renunciare pott. Fon the ſume geaſbus uo we 
lands Were, allowed, except The lofd, and fl Gchärb cbn- 
cerned wert preſent and conſenting ; which fearce ever hup- 
Pening, it became a m of the Engliſtc4#643 that land 
weng hot dexiſable by will. a 2677. 20018 1g]. 9! 2.10; $1 m 109 
„Nn were'thefewdal pd ori ly Forfeltable 467 | 
the erimes of the poſſeſſor for Why 1 than bis Gh 
life, if tete omete perſons entitled to the ſutee ion. But 
this tule of forfeiture was afterwards: extendell 45 che ilſüe 
ofthe ctiminal 'i for ag the right of ſuece dul depended" much 
on the ſuppoſition that the buoceſſor ug: Sdücated in the 
fealty of the lord, this preſumption craſtd Whereahe father 
had actually broke his oath of fealty. Aud at when 
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- Pi A ates dd ben a able es lie debes Saad A 
_ the feudatoty. For if the creditor might Mane 1614 them far” 4 
Gebt, a wide door fol- Alichatibn had been opened, by menz 
of S Aden debts;"contmatied by colliifion besagt Dio WANG) -- 
na r 
ern FFRSORs. of Wane: Ugass , Neither- 
Seer ave th po < tw oe during the life. 


af the gebie; for if he 1 vaſſal might ſd. 
er BL. W ie yg nr 
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laid od, 


H. * and 


at leg fo ro g, in every.country, as tobe irreſiſtible, 
it is a ſpeculation nat only curious, but very uſeful for the tus. 
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„ 
| prafticestfub-inſeoling: Originally, race in air 
mer lecdure, although the vaſſals of the king could infeolf; their 
vaſſals could not; but at the latter end of n 
France, when the power of the crown was declined; and the 
great lords were in reality ſovereigns, acknowledging only ano- 

minal dependance on the king, ſome of them, in order ta 
ſtrengthen themſelves, and to increiſe the number of their mi- 
litary followers, allowed this privilege not only to their im- 
mediate vaſſals, but to ſub- vnſſals alſa, to an unlimited degree. · 
n once begun, the othet lords; for © © 
their n ſecurity and grandeur, were obliged to follow the = 
example. This practice of ſubinſeuding contribute much s 
the power of the lords, and therefore was by chem ehedus -.. 
ged. But though it was intended, at firſt, only to.extend o wy A 
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whitirgined area for alienation without the. lords conſeut, and 
ocenſoned x. prodigious . revolution in the landed:property.of: 
Eutoge. This was the madneſs of engaging; az cruſides' for. 
the recovery of the Holy Land. A-crazy-frias returning fn 
„ §˙ IEENE! where he fu the Chtiſtians mrale- 
wended, began to preneh up this expedition as the moſt mexi- 
8 and it iv-wonderful with wh 
7 onthe eridhuſiaſilyſpreag- through alle Tanks ofi:people., 
Pilgrims, who aſſumed the croſs, had no way of Gcirafing 
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generally, but only where the purchaſer had n ſom 3; if he had 
he it may be a doubt whether he could alienate any part at. 


$ time. Certain eee eee 


3 For thus Glan ville lays down the lay: 
dure eit tantum habuerit, 'i qui partem terre. fus dmart 
deri, tinc quidem hoc MENT tun rucftums fu 
ul lun fun heredem —— e 
Tus pradtice of ſterling beth by FO grew 4 — 
owly. At this time a part only was alienable, and that not 
hey to all petſbis, or for 'any conſideration * generally; but 


y in particulat caſes, firſt to the church e 


ont, to one Who' had done ſervices in war, or to the hef 


time of pe rates i thirdly, for the advafrcement of his family; - 


ae th his daughter, fiſter, niece, or:tou- 
3 this liberty gained ground, andl at length 
. nt o, . d e e and that of the Jord 


degan, in military tenures, to be little conſidered, and not at 


AI in ſocage.” However, in Magna Charta ſome check was 
given to that kind of alienation of the whole fief, that was car- 
tied on under the pretence of ſubinfeudation.  Nullur liber bo- 
mo det de cætero amplius alicui quam ut de reſidus terre poſſit ſuf- 
| fictenter feri domino feudi. ſervitium ei debitum; and this ſuffici- 
eee 


No prenition 8 made in theſe Jaws for the Sang ere che 
lords, they aeg de though not always, loft their fines; and 
a method likewiſe was invented to obviate their refuſal, / by le- 
vying fines. in the king's courts of record, in this manner. 
They uſed to ſuppoſe that the parties had covenanted to alie- 
nate; and all writs of covenant (being actions of public concern 
e'the juſtice: of the kingdom) were ſuable only in the king's 
court; ind n this 
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ble only chere. The-ſupetior court then being pelleſſed of be 


matter, as an adverſary cauſe, permitted-the parties. (on a fine 
being paid to the king, in Jieu of that which he all, have, 


received. at the end of e that failed 2 1 


make an amicable WINS end of the ſuit, 1 which was d 
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. AT length the flatute of. Duia enter terruram, already. 
mentioned, "was made, as well to remedy the. miſchſcs the, 
lords complained they ſuffered by ſubinfeudation, najnely, 
the loſs of their fruits of tenure, ſage ſettle the doubt, * 
the right of thy tenants to alienate. , This Matute nM 
takes away the lords conſent; for it ges the fanant free pon 
to ſell, oc alien the whole, or part of his tenancy, ba 
he pleaſed. But then, in fayour of the Jord, it eſtabli 
that if the tenant parts with his whole intereſt 1 in the 1: 
namely, che fee ſimple, the alienie ſhould not bold of the? 
alienor, but immediately from the alienor's Jard, 8 has, 
ſervices, by which he, the alienor, bad holden. - 
the lords, in one reſpect ſecured in their . by the ſlog : 

ping the courſe of ſubinfeudations, and the tenants got a free... 
liberty of alienation without the conſent of the lord, or pays: 
ing any fine to him. The king, however, PINS 
expreisly in this act, it was conſtrued not to bind him, 21 | 
have ſaid before; and his conſent was ſtill required to the ale: 
nation of his tenants by military ſervice, according to che; 
rule of Magna Charta; that is, if more than half was alienas. 
ated,- - ſo that the reſidue was deemed inſufficient to, anſwer We. 
ſervices. And this was put out. of doubt by 1 55 
prerogativa. regis, . the 17th. 4 1 0 
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Tur dent towarde free alienation, however, was ſo ſtron 
8s to pecaſion A further mitigation ſo ſden after, av the 
err of Efward the Third. For then it was provided, that if 
the king's military tenant aliengted without licenſe, contrary 
wi ſate 2A, the land fo alienated ſhould not be abſolutely 

fried x beſos but that the king ſhould be contented with 
a reaforiable fine in chancery. Theſe compoſitions were ſome- 
5 ies diſpente with, ta encourage the tenants to A 
in hazardous expeditions ; ; but, except in thoſe fingular cafes, | 

chey continucd to be paid, until the reign of Chatfes ; obey 
cond, Iden Knight's ſervice. bei 2 wy | of 
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- $ven was $ the progreſs the alienation oth made by con-.. 
de inter viuet; but the pequegthi ds by laſt will did 
22 equal pace with it. 42 a lep made — was 
if layir ng hold of the docttine of uſes, wen ah about the time 
Richard the Second was inyented by the , to elude 
he Ratutes of Mort main, 7 which their advance from time 
19 time Was checked. 'As eee e 
vg elfates, the abſolute . pro- 
, namely, the pallc dof, in in ths tenantz now 
char they were et > She taking the real tenancy, they 
cunningly, Krit 2 means of ſubdivi ding the Ag by _ 
patating the profits from the „ 
man Thad a mind to Jienate to the church, as be could not ts 
it directly, He Inſedffed a perſon to the uſe c of ſuch a a 
Here the pole and his heirs were, in the conſtruction of 
Th bal the 1 but, in fact, were bare goon 
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e intere . Tc kad recourſe, therefore, to Kan- 


— it being always, to the time of Henry the Eighth, 
en a churchman, they were fure to meet favour; _ 
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this court claiming, 3n, equitable power te enforce parſpm | 
conſcientiouſly to fulfit heir © Tn me 
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| introduce; ts hc, 

„ ven, 3 
ſany to diſpoſe of thei by will. Them 
A wins his e R v alc of A. Agro 


ebene e ee. 
taft will and teſtament B. as then compellable in 
| Chancery, ads only 80 ſuffer A. to take the profits during life, 
but after his degtt eu cxectce the directions af the will, and 
to ſtand ſubjeR ta the uſe of ſuch perſpns s he appointed, 
and make ſuch eſtates as he directed. This method gained 
grout every day, as many. perſons choſe to' retain. their pow- 
es of alienation. im their own hands, to rhe laſt tnqmegnt of 
tlieir lives, and to Keep: their heits or other HefteRtarits;/ in 
| continual dependance. And it at length grew {4 comthon, 
that in Henry the Eighth's time, it was thought proper to 
give leave, withqut going through this round about mat, 
| to diſpoſe of lands direstiy and i by will uf he 
whole ef their ſocage lande, and of wo thizds of the lands 
holden: hy knights ſerviee: And this latter tenure being 
after the Reſtoration, turned into gmman ſorsge, all lands, 
not particularly reſtrained by ſettlement, Me nee herne 
deviſable ; whereas, before theſe laws, they were only fo in 
particular places, by local cuſtom. But the ſtatute that gives 
this power, in order to prevent frauds, expreſsly orders ſuch 
will to be in writing; whence aroſe a diſtinction, as to the 
validity of wills of land, according as theſe lands had, or 
had not, been before deviſable by cuſtom. Por thoſe that 
were ſo before, continued Tres ET On 
without writing, A | 
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_ Bur the reduction of the will REPORT TO IF 
faffcient to prevent forgery ' and perjucy,. and therefore the 
ſtatute of frauds and perjuries has added other ſolemnities, a8 
requiſite to/paſs lands by will. It requires that it ſhall bes 
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As to  figning, it is il ificant where the 8 
| op, or in the context of the 
Will, the e Aer Written by his own hand, in 
any place being fumteient, Aud the putting kisJeal t 8 
will, though without his writing, has been t ſulicient;, 
for his fel is as much his mark, or ſigns as his hand writin 
As to the atteſtation, the ſtatute requires it to be. in the 
tator's prefence, dar it is abſolutely heceſſary, that he ſhould = 
look on and foe it done, Therefore, if it is atteſted in the . 
room where he lies ſick in bed, with his curtains wndrawn; 
this is à good atteſtation; or if it is atteſted in a 
ing toom, and the door open; fo that he might poffibly ſee 
jt done, this is in his preſence. But if*the door be ſhutz or 
the place ſo fituated that he could not by any means dee 
atteſtationy the wil in void. % LOA ee 3 2 89 
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the origin and Progteſs of gates tail, which were introduced 
to reſtrain this power of alienation, and to reſtore; in ſome. 
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x ae Alles of feudal land, way he 
- attaching, "and afterwards the felling it for gebt, kept 
pretty much, but not ſtrictiy, with the voluntary allena- 


tion alteady treated of. It firſt began in cities and eu 


boroughs, which. were. either the remains of old Roman 

1 5 and where, _ conſequently, - the eſtates were mee, 
or el new towns, founded either by the kings, or other great 
bord z or their demeſnes, for the benefit of tudes a, 
within their own diſtricts. e e during thole 
confuſed times, was little known or praflifed, che Barbati ardatiang | 


of the North infeſting the coaſts of the Oedt, and the dar,. 
cens and Moors, thoſe of the Mediterramean. It vas the 1 7 


tereſt, therefore, 'of everydord who had ſuch ; 2 town = . 5 1 


territory, to give it ſuch privileges as wauld matte it flouri 

and. outrival. the towns of like, nature: om the lands of the 
king, or. the neighbouring lords. For the natives of ſuch 
towns were no part of the feudal ſociety, but were in the! na- 5 
ture of ſocage tenants in the early times, removable, a 5 
conſequently ſubjeR to be taxed, or, as dur Jaw calls it, tab. 
bal, bun the Frenth word 2 o Gut, e Te . 


3 "conſequently; was the ciitting out Apt . 
whole of the tenant's ſubſtance, at the will of the 


10. Vet this very power of talliage, which the lords were 
not for 'a long time inclined to part with, joined to their de- 
fire to make their towtis flouriſh (that they might be able to 
bear a greater talliage) put them under a neceſlity of mal 
ſuch proviſions, and granting ſuch privileges, as were necef- 
fary for the uſe of trade and comtherce; and ät length, 

effect, deſtroyed that abſolute power of "taxation, Which Ws 
king and lords had all along claimed and "exerciſed, ant 1 
which at firſt, for their own intereſts] fake (which no doubt 3 
. had hos. ores = _ 
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But after the diſcovery of the civil lav at Amalfi in Italy, in 


 thereign of our Stephen, the kings of Europe, who found 
I vali 3 
deſirous to eſtabliſh the like au in themſelves ; and for 
. ir nobles wich ard 
ſcutages, or commutations ker militaty ſervices ; and 
towns of their demeſno with talliages, ngt.only arbicra 
nene ruin... 


our of England was particularly Have for thels ws) 
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ordinary. charges; for though his title to crown Was, at 
* time, by many of his 1 N __ 
much doubted (as in prejudice of his el 
Arthur then a minor) and his only jult claim could bs ba 


bx parliamentary authority, the omnipotence of which \ was | 
never was there a prince 


not then ſo univerſal 7 admitted, 
who 8 bis pre ative PA ſuch 
beights. This, at len 
Charta; partly to afſert ee the antien 
nation, which had Then Madel; partly ra r the of Ew, 
in ſuch particulars as had. heen the engines of of oc, 
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One of the chief of tlieſe latter remedies was the away 
the right of alli, unleſs conſented t in ea 
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treaſure of the kingd om, , was. ig. dh er fe 
teſts hetweert the king and the ral we YT {ad in th latter 
and of this rei N. It: appears 5 on If , 
liamant, which not a ile n increa thelr. © conſequeri 
Edward. the firſt was a gteat fav ufer of merclianits, And, fe 
the ſecurity of their debts, NG Fug irt pedo pope 
attachment · of lands by 3 
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dom, were attschable for debt, det onlz in 9 
king, who, by right of "his procogntive; could- enter on d 
lands of his debtor, and receive the profits, until hewns paid. 


king, if he paid che debt, was allowed to come in the King's 

and 
3 were che only mark for th debt. This ftatute; after 
beiti ting that merchants had fallen into poverty, for want” of 


9 for recovering their dues, provides, in 
1 wr rs yi 


| ſhould be kept a recognizaxce, that is, the acknowledgment or 
_ canfeſſion of debts due to merchants, and of the day of pay. 
mont; and that, in cafe payment was nag made at the day, 
they may, or ſhould, on the application af the nerchans; aut 


.Jinſpeſtion of the roll, impriſon the body of the debeo until 


payment; and if no payment were made within theee 
(which time the debtor was: allowed to (el his chattles or- 
lands) his chattles and lands wre to b delitered to tho men. 
chant creditar, ata reaſonahle valuation, or extent, an it is cab. 
ed; that out of the proſts he might fatisfp himſelf Anf im 
caſa the debtor coutd not be fund withit the junfdiftion; al 
the city or town, or had. noi chattles or lands. chemin, d 
was the mayor to ſend into rhancery. the-zecognizance of the: 
debe, and. the: chanoeller as to ifſub-4 writ to the Theriff in; 
whoſe: barhwick the. debtor was or had effects, ta act in lie 
manner. And ſo. g ws the merchant flywownd, thas. 
though: this vas) bud an ene for nn (it being certain, from. 
the valuation, in What tine n 
E goſſeſſ· 
when deprived uf it, the privileges. of:2 
hin, n Buck was ae 
. merchants to recover their juſt demands, nos WO91́m̃ 
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For the ſume political reaſon, the ſurety alfofor a debt to the 
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in i different. manner, calledan elegite 1 ſhall here uſe. the | 
words of che ſtatute, as they are ſufficiently-plain, and ca- 
| beunderſtood.; When debt.is recovered of acknowledged in; 


<< the king's courts, or damages awarded, it ſhall be, from 
4 kph the election of him that ſueth for ſuch roy : 


dor damages to haue 2 writ to the ſheriff of flers Faciqs of 
e the Jands-and goods” (which was the old remedy '; 


the chattles) “ or that the ſheriff ſhall: deliver to him all 5 

L chattels of tl the debtor, ſaving. only his oxen-and-beaſts of. 
his plough, and the one half of his land, until the debt he 
4 levied upon a reaſonable price or extent.” After this che | 


act gives the ſame. privilege as incaſe of ſtatute f 


to the ereditor diſpoſſeſſed. From his making his election for 45 
the extending the lands, the writ directed to the ſheriff for: 8 


that purpoſe got the name of elegit. The difference of exetu- 
on juſt mentioned ſhews clearly in how ſuperior a light the. 


debts to merchants, in vrhoſe proſperity the whole communi-. 
was concerned, might be levied as ſoon às poſſible, the 


ſecurity by ſtatute-merchant gave poſſeffion of the whole: of 
the land to the creditor ; but the writ uf eiqit gave him poſ- 
ſeſſom vf no more than one half. Originally men could not 


alien lands at all. Aſterwards they were allowed to alien, 


but not beyond the half of the fief ; and this principle or max- 
im was ſtrongly regarded it the time the writ of elegit we 
' framed ; which was befote the ſtatute of 
rum, which allowed alienation of the:whole. \So chat whats ; 
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ever ſtretches might be four; neceflary,nfrom/the.circuniftans: 
ces of merchandize, yet, with regard to the kingdom in gene- 
ral, a ſmall deviatiomonly was made from the common law, 


and the legit was allowgdito: affect no moe. by operation f 
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"Dino reigns after, namely.the 27h af Edward the Thich,” | 
when the mart, or market of the ſtanding commodities of 


England, namely, i,: wonlfelss hides, lead and tim, was 
remoyed: from Flanders inte glanνd a g ourt 
was erected in all ſuch places where the ſtaple was fixed, to 


be 


legiſlature regarded the intereſts of commerce. . That the; 


} 


| © hou and their e 


1 Laue „ ENGLAND. + 3 
ehe the we 
(ago ee g, tare guy 


| called, fatute al, in ghe, ſame manner as of Patute merchant. z 
| 80 the effect. * the ſame as of ftatute merchant, 
med not be particularly repeated. However i in ſore. time 
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| had an abſolute wg 
men ove halk; of his 1 933 he pleaſe, and. 
in ſpme caſes, gf the l e ng be, but that thers 
would ariſe man perſons fond 'of perpetuating their eſtates 
Aird. y difpleaſed at this power 
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eee ki gener for. 
a wodld fave given an abſolute, dominion, but 3 
Küste, as to tir Bets 'of Bf buch, or eo the Bug mn of his 


| baily; ot to the heirs of his body by ſucks Wem. Here fe 
was plain enough, that none were interided to take; but fen 


u eme within this deſetipſlon; ; arif by thivinedns they ies = 
e t detent the power of dlicriation,"t6 Tevtire thi ſtate” tw | 
ns deſcribed; ant; itt füllure uf ect, _ 
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Bon the judges complyitny'winh hand yet a the © 
c iaba cieciid thatethar colin 
lore they! expedited, upon the natural: preſumptitm, e þ 
perſon will have e that hi > 
continue for ever. this, to be a fee er 

ue the Md . — 
te de x foe finple cotidlclbitek? ax if che wrt nad been 1. 
1 and bis hei hers, provided be hüte Mere of bid body, nd 

ebnſequeritly to be allenable, "and forfeftabſe upon 1 
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Lear us ſee then e power was in 3 
net \trnicdtately- K 0 . upon tlic perfor- 
ittaricb ef the 1 minery, the having iſe; Ati 
ire, the diet had immediately 4 for Rille upon the grant, 
i to Britt6if's opinion, d be ber born, tie 
Nail only am eftäte för Efes aht afterwidids wet. Thie 25. 
pears from tence; tht if à man hat altencd in fee before ihe 
had; the donor cbud: hot Havt Entefect upon th lands forthe 
borfeture, whicti; ift tre wit tenant fbr He, hie might“ Fot 
the allenattorr im fs of tenant for lit is m abſohite b 
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| Tot an rx, of the nes trig x fe nigh | 
16 wahr, eval! be mite in fuch an ect: If lad 
ben to A. for life of fot years, and after the efflux' of the 
A 
for lifp, years, according as the limitation of the 
eftite is; A 
mut ergice. But if land be giveri w A, anch cht heirs of his 
body, nd; In fajhire of fich| Keira, to B. ud Ni heirs, chi 
rethattider tö B, befbre the ſtatute Dr Dini, was void; for 
A. bud mpnediaeety'ai eftate, for ever, Ind thersfore the l. 
_ Kytatian over.to B. Ds En 1 e 
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.  Biir though, . 9 ie her 
ing logged n x'chndition, he hat not, to-all intents and 
purpoles,; an ubtehute power over it, eicher with reſpelF'es 
ths donor, or his G ide It the donor alience before iſ⸗- 
ſus had, rhiv-was wo bar th the doner, of His pollidility'of 
reoveriars but it was a har to- h ifſhe bern afterwards, to en- 
joy de elbate tai For ue this titne Fathers had gröater i- 
berty to bar their: olffttrin; tha a ſtranger. Therefore, in 

this caſe, the aliens and his heirs, were to enjoy the lands 
be dae denke, or any Ine of his. body remained, Hat 
whtnever they failed; the donor's, or his heirs poſſibilit of 
revorter, was changed into an actual teverſion, and the land 
beeame his, Fer nom, by x ſubſequent event, it appeared, 
thatthe legal preſmptſon of the eſtates continuing for erer 
ws Hl ended. Neither, by tha having of iſſue, was the 
oonditidn-perfitened do Ut purpoſes, fo 25 to veſt an abſolute 
ſes. in the de; for-if the done had died without ifſhe; ot 
ir hir ie KNA, Wiko arty-alienation being made by ei- 
dhe in this caſe alſo, the donor's poſſibility was changed 
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ttt in the donor? Rcbnchy, to grinds; and incumber it © . 


prejudice of doc Inde und donor; And thirdly to 0 b ic 


for treaſon or felony, to the prejudice of both alſo.” * Such 
was che conſtruction the juqges made of theſe grants, which, 


| of that monarch. the famous ſtatute of \ 
"cond, called De Dos, e which 45 hel war words, quod LEO 


wg ſee, gaye, | 8 all es, an unlimited power of ali 
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Ving to preſerve the grandeur of the mi T 
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| denatoris, ſecundum forman © in char Don 70 „nan ife ifefte expreſ+ 


WET on, king o of 1 inheritance, 


ates tail, which very much reſemble the old feudal 150 
ons, that were only deſcendible to the iſſue of the firſt feu 
Let us ſes the conſequence of theſe words. . 


tu. 
 fince the will of the donor was to be Ohſervedz it followed, 


Gant neither the dande, nor his iſſue, ſhould haus power; to, | 


alien, incumber, or forfeit; the conſequence of v hich was, 
that he could no! longer have a fes ſunple, as theſe am ioſe- 


parable incidents to ſuch an eftate; but a leſſer eſtate, called · 


Fer tail, from the, French word Tailbr before: mentioned, as 


being, like other leſſer rte coryed out of the dae 
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„Wass it te be aſked, in when: did the fee ſiople refide'?, 
in is plain it could be in hope other but the donor, who had 


i originally i in him. Therefore, by this ſtatute, the poſhibi-. _ 


lity of reyerter, Which the donor bad, was changed 7 


5 actual preſent intereſt, called a revenſſn in fee ſimple. .} 


it was not always neceſſary that the fee ſimple ſhould: "4 
the donor; for eſtates tail, being new leſs than a fee ſimple, 
it became poſſible do img a remainder thereon which ſhould- 
be 8 Tae 1 ee 26] the heirs of his 
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botlyy, And, W dba ud lache te B.conlobib iN pt 8 


this caſey. ue is no-etv/arion; for the-Loddt hath: phfted 
with his: whole eftate/\ bot A: hath an eſtuge tai and A 
retnainder in fee ſimple. Many remainders my be dünted 
on ne another as ſot anſtance, an eſtate may: bi ziven to A. 
on pe, reminder 80 H. forflife; wetten dat; de C in lg. 
remainder to D. in tail. femaiudar td E. infeeſimpley but if 
the laſt-remainder is uot in fes fmple,: butt in tail, chart? 
is tho reyerſion in ſec ſinaple e BT e852 w 2: 1 0 ti) 
A 2173 of t ei (lie mio hl hoy en ivy) 
_ However, although a chat is: tall; adde Ulle Free 
could alien only for his own life, his heir in. tail was nde al: 
| lowed to enter upon the alin& without firſt proving his right 
in eourt of law; ad this fs What is meant by Lying; ] 
a tenant in tail could not: dg dle Nate: gail ih his a liendinny 
yet he could continue it. The reaſon of this is, that all eſtates 
of inheritance are preſumed fee ſimple, until the contrary is 
proved, and it would be unjuſt to remove a poſſeſſor, who © 
came in by a title apparently fair, until the weakneſs of that 
title appears judicially. This rule, however, extended only 
to eſtates corporeal, that lay ih liveries, not to incorporeal- | 
ones, that lay in grant; which ſhews that this maxim of its. 
working a diſcontinuance proceeded from the feudal princi- 
ple, of proceRilng the poſſelſorz becauſe he was to done 1 
dal duties. | 


Tax ſtatute to Ss theſe Wette as PR ; 


expreſsly provides, that even a fine levied of them i in the king's | 
dun eren ſhould e ipfe jure null. * 5 


Tu. method of recovering fuch lands ſo We e is 
by a writ called a Formedon, from the words forma dont, of 
which writ there are three kinds, according fo the title of 
ths pbribnk whb ring em; formedon, in the reverter, in the 
deſcender, and in the remainder. Formedon in the reverter lies 
for the donor or his heirs, and lay at the common law after 
the failure of iſſue, where the alienation was before iſſue had; ; 
but ſince the ſtatute, upon the failure of iſſue, it Ties, though 
the alienation be after. "Formidon in hc lies for the 

ps & N iſſue 


| che ſtatute. The ſorm of it is as follows, te the king to the 
4 % ſheriff of- command N. chat he juſtly, and 
Without delay, reſtore to B. ſuch a manor, &c. which C. 
e ge to P, and the hejrs of his body, and; which, after 
* ct the death of the ſaid D, ought to deſcend to the ſaid B. the 
3 ben of the ſaid D. by the form of the aforeſaid gift, as he 
66 ”  Formedon in remainder lies for a remainder man in 
till, or his iſſue, after the particular eſtate previous to his | 
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M then were purchaſers, * |} 
te ſure of their purchaſes, farmers of their leaſes, creditors | 
- « of their debts; the king and lords had their eſcheats, for- 
te feitures, 'wardſhiþs, d other profits of their ſeignories;. 
Land for theſe, arid like caſes, by the wiſdom of the, 
"<-common law, all eſtates of inheritance were fee ſim ſimple ;, 
t and what contentions and miſchiefs have crept. into the. 
< quiet of the law by. theſe fettered. inheritances, daily expe-, = 
= rience teacheth us. By this enumeration. of his, of te 
7770 1 
who were the ſufferers, and wherein they, ſuftered, by the, , | 
introduction of eſtates tail. But.it is a little ſurprizing that! — 
he ſhould. make ſuch a flip as to ſay that, before this, credi- 
tors were ſecure of their debts by all eſtates being fee ſimple; | 
when the firſt ſtatute that gave them any hold of lands was.. 
made after this ſtatute De Donis, in the latter end of the. 
ſame year of the king's reign, the thirteenth of Edward the 
Firſt, Tua e who hed lnnked efiibs. we that thin: 
and their poſterity, were great gainers hereby, but the king 
and the nation in general were ſufferers. The nation ſuffer- 
ed by the check: that commerce, then juſt ariſing, received, . 
by ſo much lands becoming unalienable, and the crown ſuf- 
fered in a double reſpect; firſt by. the opportunity it afforded. 
2 
end bythe. deuter jt gave when. ue. 
Soon after the conqueſt, the eſtates of ü he El ons — 
. — 
men, not levied by himſelf, (for he was unable to. raiſe.or.  . 7 
defray the expenees of 2 third of that. number, out. ei the, = 
province. of Normandy,). but confifting chiefly of. adventu- , 1 
rers, who. engaged. in the expedition on the promile of for. 
e ne e ee ee 
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mem. Accordingly, ods ie die ee 
1 five, four, three, two, one hundred, or leſs ; inſomuch, that 
Al che lands of England; (if e pxcept'the kings demeſnes, 
1 = church 5 and the little properties annexed to cities 
= e he ID of oh ets ay be Bl 
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dangerous uch ts d prove to the au- 
Ns the crown, Lad be ee moderated them as 
| well ' as" his circumftances would permit. That the Ling 
7 right" not be tos far removed ſtom the view of the lower 
dle, by the interpoßttor of the great lords, their imme- 
date ſuperiors, he did not, as in France, leave the whole jd- 
 diclal' power, and the profits of the county ' courts in the 
_ earls, but juſtice was adminiſtered in the king's name by his 
ſheriffs'; who; as being deputies of che earls, were called 
Fiee Comites, and who accounted for the'profits to the king, 
except as for the * which in England was the earP's 
proportion; and ih after times, upon new creations, the 
third alſo was referred to the king, ahd only a certain ſtipend 
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. ANOTHER means he uſed of diſarming them of the too 
great powers immoderate eſtates would have given them, was 
avoiding the rock the French eourt had ſplit on, . 
vaſt territories, lying contiguous to esch other, in fief, where- 
by all the followers were immediately in the view and at the 
call of thelotds, © William acded more prudently. He ge- 
nerally gave to un baff twenty knights fees, which was the 
proportion of an Engliſh earldom in the , Whoſe ti- 

tte be bott 3 perhaps thirteeri, or 3 beton, u A becher coun- 
D he wus to gi, _ ir baronies in 

d ties, or more generally in e Enights fees, 
alſperted tod 26 ul England. This was his general me- 
excep 0 few of his near relations, to whom he gave | 
ring pn ner in the . 
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Awornzx prudent ſtep he took for the benefit of his ſuc- 
ceſſors was the makingall-bis grants feminine fiefs. . For ue, 
in a coufſe of ſeveral deſdents, it muſt happen: that lingal. 
males would frequently: fail, by admitting the daughters: ind 
that caſe, theſe vaſt inheritances were frequently broken, 4. 


females ſucteeded equally... His ſucceſſors followed his plan, 
and for that purpoſe, not only permitted, but engaged: 3 
theit great vaſſals to alien, and diſmember their properties gs: 3 
and whenever a great eſelieat fell, were always. ſure, unleſs; . 
en, enen eee reer g, n 7 
it into many hands. Ne | 2 « l 111 Wz 2:3 Td W J 


e font A 15 5 and would” 2 ; 
nig W l more, if this policy batt — 3 "Th = J 


mediate tenants of the crown being encreaſed in * 
leſſened in wealth, were not able to confederate ſo eaſi 
the crown; and, ſenſible of (LS hr Jy 1 e. 8 
caſion f for the ſupport of the. 3 ol ene Karl | 
conſequently, — treated with. more. gentle 
than, before, But hin ſpurs Wa png» a 3 
grefs, of that courſe things were in ;; eſtates hecame u 
able, and indiviſible. , The property, of no lord. could jelſen 
and if it happened, as it frequently did, chat they acquired . 
| . b deſcent or ene 9 eee of 3 


factions of Ge.Vorh eee ede lad with 
blood. + ; 

Tas king faw ce tier etime OT en 0 
done. The act was palſea, aid to get it repealed was ini. 
ſible. They had nothing left but to find means to elude it 
by confftuftion of law, wherever they could. The ſcheme, . * 
was readily, embraced by the judges and lawyers, who had 
| raiſed. great outcries againſt theſe fettered inheritance, and_ 
were joined by all. the trading and induſtrious th 
even. the younger branches of theſe great families, w 
fathers were thereby diſabled. to provide for them. pr 
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J de. 
fore this ſtatute all warranties by an anceſtor bound the heir 
at lawi although no land deſcended from that anceſtor, up- 
on the preſumption that no man would diſinherit his heir, 
without leaving him a recompence, ut this could” be no 
longer the law in general; for, if ſo, che anceſtor in tail 
might, by his warranty, defeat the tail, contrary to thb ſta- 
tute, which ſays) The will of the donor ſhall ho abjervad; They: 
| therefore made now a diſtinction between a lines warranty 

and à collateral one. Lineal warranty is that'which is made 
by tenants in tail; collateral, that which is made by one w 
is a ſtranger to the entail. In the firſt caſe they held it no bar, 

unleſs aſſets deſcended ; that is, an eſtate in fee ſimple, equal 

in value. But in the latter caſe, that no allets — 

e ee eee | on 


'To illuſtrate chis by an example: If a GH . 
and the heirs male of his body, and A. aliens with warranty, 
this is lineal warranty, and ſhall not bind the ſon; but if B. 
the brother of A. who has nothing to ſay to the entail, joins 
in the alienation with warranty, or releaſes to the alience with 
warranty, or diſſelzes A, and then aliens with warranty, and 
dies without iſſue, ſo that A's fon is his heir, this warranty 
is collateral to the entail, and without aſſets ſhould bind the 
ſon of A, as at common law, At firſt view it may ſeem ſur- 
priſing how this conſtruction gained ground againſt the ex: 
preſs words of the ſtatute, Voluntas dmatoris de ctero cbferve- 
tur; for the will of the donor was certainly as much defeated 
by a collateral, as by a lineal warranty; but the judges took 
advantage of the preamble of the act, which, reciting the 
miſchief, ſpeaks only of the alienation of the tenant in tail, 
that is of lineal warranty, They reſtrained, therefore, out . 
of disfavour to theſe fettered eſtates, the general words in the 
enacting part, to the particular caſe mentioned in the pream- 
ble, on this ground, that the common law was not to be al- 
tered without it appeared undeniable that the legiſlator in- 
tended it; and here, as to collateral alienation, they are fis 
lent, cd was * uſed to defeat eſtates tail, 

8 | namely, 
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in tail was to be, to eoncur in the alienation; and to bind 
himſelf and heirs to warranty; which was generally obtained 
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e u was ſettled, attempts were made to prevent its ta- 
king effect, and to continue ſuch eſtate 
Jude Riche, in Richard the Second's time, led the way ; he 
ſettled lands on his eldeſt ſon in tail; remainder to 
his ſecond ſon in tail; adds, that the lands are giyen an this 
condition, that, if the eldeſt fon ſhould alzen, that inſtant 
his eſtate ſhould ceaſe and determine, and the land remain tc 
the ſecond ſon and the heirs of his body. Here he imagined 
he had got clear of collateral warranty, becauſs the firſt eſtate} | 
was to determine, and the ſecond to commenee i 1 
on the alienation, and before any collateral warranty could 
deſcend on the ſecond. _ But the judges determined this con- 
dition do be void; for which Littleton gives three reaſons, 
dawn rather fon the wt of law, than from the principles 
3 eee eee e 


| In every reign, from Edward the Firſt down w Rind: 
the Fourth, bills were brought into parliament to repeal the- 
ſtatute De Denis, as Coke informs us, but had conſtantly 
miſcarried, as the eſtates of the majority in parliament were 
entailed. The only relief found out at that time againſt their 
miſchiefs was this r warranty; and if Richel's con- 
ditions were to be adjudged good, all eſtates tail would have 
been made with ſuch conditions, and there would have been 
an end of that method of defeating them. The ſame was 
the fate of a ſimilar ſettlement of judge Thirning, who took 
the advice of his cotemporary judges, in wording his condi- 
tion ſo as to make it effetual; but their ſucceſſors were of a 
different opinion, and rejected it. However, theſe collateral 
warranties not being to be got in all cafes, the relief was but 
partial, and extended only to particular caſes. And the te- 
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A Ten | the jy does a devices by 12 1 
law, to "gi i to e 5 drnc by 3 hai and 
reverſions, A. brings his hs i pr againſt. B, tendnt in 
tail, and. alledggs the, lands, in taibto he ne. Ks ficht and in- 8 

heritance, when, in truth he hath. no title B. "4 
in, and youcheth, C. n Wagen gh who, caters, inte, Narranty, 
and after, when he Would bc makes defaults, ſo. judg: 
kan, is given, for A, againſt H. and for. B. to cc in value 
W Here, 1 2 has n land to render, i in value, 
| judges. have. conſtrued and all oo ſhould come after. 
him, to be batted; bec hecau 8 if. Lice 135 Al der ; phaſed land?,, 
theſe lands, might be recoyer rom h 580 by virtue of the 
Ee ent; on ſo there, was a poſſihil ity af a recom- 

PENCE. | ough tl his deciſion a at hrfh, created great outeries, 
and even i in Henry the Eighth's n was, but weakly defend- 
ed in equity. and conſcience, GY author of, . actor and. | 
Student, yet. the judges, for the public bod, 0 / ad- 

hering to it, ang. the Snag n recoveries; being taken, noe- 
tice of and approved * by ſubſequent. acts of par 7 ha are 
at length grown to be common aſſuranceg of lands, and, paſ- 
ling i in the court. of record, are the, beit ann of . 


Tur beating of eſtates tail, 5 fine paſſed is in o the Hogs 
courts, grew up another way, and is founded — an act of 
parliament in Henry the Sevepth's, reign, and is indeed, pro- 
perly ſpeaking, a partial repeal of the ſtatute De Doris, ſince 
it puts it in the tenant in tail's power to deſtroy it, by obſerv- 
ing certain ſolemnities. Though common recoveries had | 
been invented ſome years before, yet as they had not had time 
to grow up to ſuch a degree of firmneſs as to be ſufficiently 
depended upon, their legality was ſtill doubted, and it was 
not. certain that future judges would give them the ſame'con- 
ſttuction which their predeceſſors had done, Therefore, 


that politic prince Henry the Seventh, who ſaw, in all its 


ligh ts, chat ſuperiority which the preſervation of landed pro- 
perty 


his: reign; which mie mme 


all perſons eee eee wap e agen 


| be be purpdep och uns le ieee d de 
De Dimiz, that & fine levied: of entailed” kinds thould' be % 


: eee eee neg eee e | 
bed ſolemnity, ſtioutd be valid fo, | 


a fine, leyiedwith-the 
| 83 intended to be barred. There 51 


aid to debctes the em ders into an rte mera: ot 


alfec eſtates tail; and on this elauſt a doubt occurred in that 
reign whether the/ifirs at tenant im tall could be barred” by” 


this fatute, and chat, not\Ithſtanditig by-the tetiot of it, pri- 


Vies were barfeck, Phe queſtion Was, whethet” tile ſtatute 


meant priyies to the or privies to che eltate of the 
how ph nos Th 


were in the lattet- "The judges enbiicdd the opportunity 
this ainbiguity gave the, of defeating entails, and bound che 
ine by the fine: K of tlie ſucceeding prince ap- 
proved of that conſtruction, * e 
al ambiguity for the future. 


"Tavs were eftates tail no longer certain perpetuities, hut | 


defeaſible upon performing certain requiſite ſolemnities, Still 


however they continued not to be forfeitable for crimes, which 4g 
was a point not to be got over without an act of parliament, 


and there was little likelihood of obtaining ſuch an one ; but 
Henry the Eighth. ſnatched the lucky opportunity his ſituati- 
on gave him, of gaining this important point, in the 26th 


year of his reigh, when he had quarrelled with the Pope, and 


all hope of accommodation vaniſhed ; when a ſentence of . 


excommunication was denounced againſt him, and numbers 
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Ah delete, many of ben of great fortiines;: bigotedly at- 
 tached tothe old religion, were known to meditate rebellion, 
Phe parliament, the majority of which'were of the new pro- 


feiſſion, ſeeing no other means to.preſerve the ſecurity of the BE 


ſtate; and the . 
paſſing of an act for that purpoſe. us eee 215. n 


_Hownyzz,.there. — confer chia, wil 
ling to create perpetuities, in which they were always diſap<. 
pointed by the decifian of the judges, The firſt device was 
by giving eſtates upon condition, that if tenants in tail ſhould. 
levy a fine, or ſuffer, a xecoyery, the eſtate ſhould ceaſe,/and; 
go over to the next iſſus entitled. But the judges rejected 
ſuch condition, for the ſame reaſon 28 in Richel's caſe. They 
adijudged the right. of barring by. a fine or recovery to bean 
incident 1nſeparable to à fee tail, and all conditions repugnant 
thereto idle and void; for how could. the law ſuffer that an 
eſtate by preyious act of the donor, ſhould upon a judgment 
at law, become yeſted in any other perſon than him who re- 
covered ? Theſe ingenious conveyancers, finding that the li- 

mitation upon breach of the condition came tog late, as the 
eſtate had already gone in another channel, framed the condi- 
tion thus; that , tenant in ti ud go abr to leu, Kc. or 
make any covenant to levy, or hold any communication about levy-. 

ing, &c. the glare ſhould then, &c. But theſe, were all con- 
| demned upon the old s and Ml more * their aid 
neſs and eee 1 bir 
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LECTURE m whe 4 +" 
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nature and form of the governments that prevailed. 
among the northern nations whilſt they remained in Germany, 1 
and what aliceations enſued on their: being removed within | 
the limits of the Roman empire, it will be now proper to: © 
ſhew, in as brief a manner as may conſiſt with clearneſs, the 
nature and conffitution of a feudal monarchy, when eſfateb 

were become itaty, the ſeveral conſtituent parts thereof, . N 

and what were the chief of the peculiar rights and 8 
of each part. This. reſearch will be of uſe, not only o un- 
derſtand our preſent cunſtitution, which is deriyed from 
thence, but to make us admire and eſteem it, when we com 
pare it with that which was its original, and obſerve the ma- 1 
ny improvements it has undergone. From hence, likewiſe, 
may be determined that famous queſtion, whether our kings 
were originally abſolute, and all our pri only conceſ- 
ſions of theirs; or whether the chief of them are not original- | 
ly inherent rights, and coeval with the monarchy; not, in- 
deed, in all the ſubjects, for that, in old times, was not the 
„ OPT REO GO 
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T'o begin with! [he Ling, et. tt. | 
His dignity and power were great, but not abſolute and unli- / 
mited. - Indeed, it was impoſſible, in the nature of things, 
even if it had been declared fo by law, that it could have con- 
tinued in that ſtate, when he had no' ſtanding force, and the - 

ſword was in the hand of the people. And yet it muſt be 
owned his dignity was fo high, as to give a fuperficial obſerr- 
er ſome room, if he is partially inclined, to lean to that opi- x 
nion. All the lands in his dominions were holden of him. 
For, by degrees, the alledia had been changed into, and ſup- 
poſed to have been derived from, his original grant, and con- 
ſequently revertihle to him. But then, the land proprietors 

8 had (an Fullling the conditions they were bound e) Aen. 
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and permament intereſt in their poſſeſſions. He could nei: 
ther take them away at pleaſi or talliages on 

them by arbitrary In, hwy ae e little different. 
Since, in Magna Charta, we find the people inſiſting that the 

. ay had no right to afleſs the quiimicy of eſcuagei w 

was a pecunidry commuration for military ſervice, nor tq la 

on his-orher-ſubjeAts, | but chat both muſt be dane in 
nt. He was a party ed the making new 
e changing and abtogatiſig Ad ones: and from 
held they receivet their binding force,” inſomuch that many 
old latvys, though paſſed in parliamentʒ tum in & king's name 
oxy For; in thoſe days, perfor were more attentibe to 
ſubſtunce than forms; and it was not then even fuſptcted, 
in any, nation of Europe, that any Kingewould arrogate ta- 
himſtif a power ſo inconſiſtent with the original freedom of 
the German nations. Nay, in Frande, to this day, the king's 
edicts are not laws, until regiſtered in parliament, which im- 
plies the conſent! of the people, though that conſent is too 
oftew £xtorted by the yiolẽnt power that monarch has 1 
eee i N W 1 dan 


"Tux dignity vf che nung Was 8 inithe 3 * 
people, not only by the ſplendor of his royalty, but by the 
lowly-reverence: paid him by the greateſt of his- lords. At 
folemn feaſts they waited on him on the Knee, or did other 
menial offices about his perſon, as their tenures required, and 
did their homiage and fealty with the ſame lowly and humi- 
lating cireumſtances that the meaneſt of their vaſſals paid to 
them: His perſon; likewiſe, was ſacredꝶ and guarded by the 
law, vrhich inſlicted the moſt horrible puniſfiment for attempts 
againſt him; neither was he to be reſiſted, or accountable for © - 
arry private injury done perſonally by hiiaſelf, on any account 
whatfoever. For the ſtate thought it better to ſuffer a few: - 
porſonal wrongs to individuals, chan: to 1 ſafety of 5 
the white, by ic a _ W n 
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; both at home and abroad. At home juſtice was adminiſter- 9 
fin th po Files HE eren, asg 9 
a e uc Nate 1775 


42 and of 7 a 15 e 


Miel ta ite e ; 4 


ane Ka 
Ah e or tp 5 


carry on a forei, n war; 


fines, drop was ddr be that rel e theſe high ſow d 


e ihe cx 1 
pleafure levy 1 ne- 


haye and if he 
ee ales KEY he Fes Fe jules of the Neceſity, both = 27 
a and i as Charles the Firſt claimed in the 779 
caſe of ſhip- money, the fate of the ubject was precarious, / ſ 4 
and the king would haye been as n a Pa, as ** 4 
preſent king of France or Spain, | 4 


ere e ee Ane | 
without overburdening the fu bjed, for ſupporting the ordi- 
br Spee of the government? A vaſt demeſne watt | Þ 
to the kin amounting, . 0 , to one thouſand. | Wo 
four hundred twenty-two manors, as many other 1 13 
which had not been erected into manors. Belles 79 
had the profits _ all his feadaftenures, his worſhips, z 
and reliefs; the beneftt of eſcheats, either upon faiſure 


keirs or forfeiture; che goods of felons and er Pe 
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Tims revenue, however great, was not ſufficient > ; 
Si» ol any importance and continuance, belides the 


_ extraordinary expence of government. It remains, therefore, 
to ſee what proviſion this conſtitution made, in addition to 


CY 


| as it might be attacked either by land or ſea. For the f 
every ſea-port was, in proportion to its ability, l 75 5 
find, in time of danger, at their on expence, one or more 
thips p 
to ſuch other ſhips as the king hired, were, in general, an 
overmatch for the invaders. © But if the enemy had got foot-. 
ing in the country, thodefence at land was by the knights or 
military tenants, who were obliged to ſerve on horſeback i in 
any part of England; and by the ſocage tenants, or infai 

who, in caſe of invaſion, were likewiſe obliged to ſerve, but 
not out of their own country, CE OR Rees 


and then they were paid by the king. 
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country, the king of England had great advantages over any 
other feudal monarch. In the other feudal kingdoms the mi- 
litary vaſſals were not obliged to ſerve in any offenſive war, 
unleſs it was juſt, the d ination of which point was in 
- themſelves; but William the conqueror obliged all to whom 
he gave tenures to ſerve him wb:cungue; and though he had 
not above three hundred, if ſo many immediate military te- 
nants under him, yet theſe were obliged, on all 2 
to futniſh ſixty thouſand knights completely equipped, and 
ready to ſerve forty days at their own expence. If he wanted 
their ſervice longer, he was obliged to obtain it on what terms 
he could. There is, therefore, no reaſon to wonder that the 
king of England, though maſter of ſo comparatively ſmall a 
territory, was, in general, an overmatch, in thoſe eatly times, 
for the power of France. As for infantry in his foreign wars, 
he had none obliged to attend him. Thoſe he had were ſoc- 
age tenants, whoſe. fervices were certain; ſo that he was 
| obliged to engage, and pay them, 9 As che 

r Yes 


furniſhed with men and arms; which, joined - | 


rho * TR Se ot 1 
afid enjdyed it without oppreſſion; it is no wonder the Eng © 


liſh archers in thoſe days had a gallant ſpirit, and vere 
redububle ar the Engjith infantfy is at preſent. - 
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To ſupport theſe military tenants, who ſerved ater the 7 
neceſſary time, and likewiſe his infantry (a5 the ſurplus of _ 

his ordinary revenue would not ſuffice) he had cxfomis' and. 
talliages, and aids and ſubſadies granted by parliament. Thee 
cuſtoms, or ſo much paid by merchants 6n'the exportation _. 
E 5 
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Der Ye hn hs 
nally ſettled by act of parliament, but by a. compact between 
the merchant ſtrangers and king Edward the Firſt. In the 
Saxon times the king had a/gower of excluding firangers 
from his kingdom, not merely with an intention of indu- 
eing their own people to traffick, but chiefly to keep out the 
Danes, who were the maſters of the.ſea leſt, under pre- 
tence of trade, they might get footing in, and become ac- 
quaintd with the ken ofthe kingdom, They were, accord- 
ingly, admitted by the kings upon ſuch terms as the latter 
were pleaſed to. impoſe 3 but Edward, who had the ſucceſs | 
and proſperity of his kingdom at heart, came to a perpetual 0 
compoſition with them; gave them ſeveral privileges, ang 
they gave to him certain” cuſtoms in retutn.” What thaws 4 
they had their origin from conſent is, that the king could” 
not raiſe them without applying to parliament. The cuſtoms 
of natives or denizens were, certainly, firſt given to the 
king by parliament ; though this has been denied by ſome, 
merely becauſe no ! ſuch act is to be found; as if many or 
the antient acts had not been loſt; but there are acts and 
charters ſtill extant, . Fon Fares. "i 
ed and granted by parliament, ' pri mire! rent | 
they Ian Yet en 
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burgeſles, therefore, 


became in the nature of villains, not indeed of common 
villains, for that would abſolutely have deſtroyed trade, but. 
with reſpe& to arbitrary. taxation, Wich, however, if the 
lord was wiſe, was 55 exorbitant, In England, I appre- 
bend, they became villains ; for the Sarong were d murder= 
5 and extitpatel the old . inhabjtants, Tow 
wile 1 n the . o me A 


ſervice was varying e 2 , this privilege was Al 
ed for merchant a 15 the-other hurgelſes, dat 
43 import agg vilins,/ were. {ill 
ageable.at will +... This was reſtrained, by Magna Charta, 
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ſubſidies can be alleſſed by the king, as ſale judge of bs 
 occalion,. and whether they muſt be grant- 
_ ed by. parliament, was the great and principal conteſt be- 
tween the two firſt princes of the unfortunate houſe of Stuart 
and their people, and which, concurring with other cauſes, 
. colt the laſt of them his life and throne, (to ſay nothing of 
the divine hereditary. right -urged on- the-king's behalf. t 
Aa if examined into SE 
$ refer 


W both, 
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ceſſiry ente to the defence ofthe ftate. 
_ vevhſtinflticey of its having bern donef and — th; 
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did he gie dier on theſe zerms; that he — ed 
but whatthe Saom kings Mad, and this they certiinly hat” 
not; chat he eftabliſhed and confirmed the Saxon laws, ex- / 
ceptfich as were by parlisment altered that he gabe away 
note bat” the forfejte? Hiids,' 'and gave them on the hs” 
terms ar they were geiictally given” in feudal Countries, 
wtzere fue u power! w in chole days unkhowfi, They ad- 
mittad, dmt, in fac, the kitgs of Englund Hat ſometimes 
— — on ſome occalions,” the peo 


7 Wbetnel 0 Bar! they inſiſted, "that moſt of the” 
kings dur did it were pppitiſers of the worſt Ma in all re 
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their antient 


uber even in fubmitting, ifiſted d 


princes uſterwatds" retracted,” and confeſſsd they had done 

ai” If one or two of che Belt and wiſeſt of their 1 
had praRtiſed this, they infiffed that their anceſtors neſs 
cence oc of twice, it the meaſures of 2 
abſolute N and at times when the 0 
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chat they excuſed-what they had done, as extorted by urgent yr” 
| necellity,. for the | preſervation: vf che whole; that; byure- | 
| peated acts of parliament, they had difavowed this power,. 

| and declared fuch proceedings: 9 
precedent. - They obſerved, that there was vo α,, for. 

| the vaſt de ene bf the king, if he bad this. 3 
prerogatiye to exert, whenever he pleaſed. They denel he 
king's divine right to the ſucceſſion of the crown, and that 
abſolute unlimited authority that was deduced from it. They 
inſiſted that be was a king by compact, that his ſueeeſſion 
| depended on that compact, though they allowed that a king 
intitled by that compact, and acting -zecording.to-it, has a 
divine, right of gorrrnment, as erery legal and, gh, 
magiſtrate hath. They inferred, therefore, that he Was 3 
limited monarch, and conſequently that he and his ſucceſſors | 
nnn ap rr . 
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as a chimera, and deſired them to produce it; which the 
other fide thought an, unreaſonable demand, as it was, they 
alledged, tra.;afted when both king and people were utterly | 
iterate. They thought the utmolt proof poſſible was giv- 
en by quoting real acts of authority, which the Saxon 
kings had exexciſed;; among which this was not to be 
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N found; that dan Norman, kings, though ſome of them had 


| ocxaſionally pradtſed it, bad, in general, bach. bed and good. 
princes, 1 diſclaimed the right, and that it never 
hed (though perhaps ſubmitted to in e: or two inflances) 
been given up by their anceſtom, who always, and even to 
the face of their beſt princes, inſiſted that it was n en- 
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eee on both fides ; for to go into m 
tie; would not conſiſt with the deſign of this undertaking... 
I apprehend it will be evident from this detail of mine, 
though I proteſt I deſigned to repreſent hoth ſides fairly, that 
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(and indeed he did it wih all the a 
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eſt ſincerity) he would cot have got three thouſand men * ö 14 | 


| appear for him in the field, - But, unfortunately for his f- 


pop 


= his offspring got abroad) his conceflion came = 
too late. He had loſt the confidence of too many of his 


him but a king in name, and urhinged the whole f a _ EF; 


Thus the pattizans of abſolute 
one fide, and the republicans, with a parcel of cry a= 
I who for their own private views affected that 

on the other, rented the 
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is very falſe reaſoning to argue from « - 
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and a accofdingiy. Fe antients tell us it is imp 
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peers. of chat barony, -and the accurate, deſcription of the 
great perſonages I am ſpeaking of is. Pares Ragni. Of theſs 
thre wer, ann, wo et only, in Lngands Zr 
and Barons. Indeed, abroad alſo, to ſpeak properly, there 
were but two likewiſe ; for there was no difference in power 


and privilege between the dukes and counts, or earls, But as 
every earl is a baron, and ſomething more, and as it is a 
maxim of our law, that every lord of parliament fits there by 
virtue of his barony, it will, in 9 
to ſee what a baron is. 


| Tur word heres h ittelf, originally, did not, more than 
pert, ſignify an immediate vaſſal of the king; for carls pala- 
tine had. their barons, that is, their immediate tenants; and, 
in old records, the citizens of London are ſtiled barons, and 
ſo are the repreſentatives of the cinque ports called to this day. 
Baron, therefore, at firſt ſignified only the immediate tenant 

of that ſuperior whoſe baron he is ſaid to be, but by length of 

time it became reſtrained to thoſe who, properly and exactly 

ſpeaking, were barones regis & regni, and even not to all of 

theſe, but to ſuch only as had manors and courts therein. 
For though, by the principles of the feudal conſtitutions, 
every immediate military tenant of the crown, however ſmall 
his holding, was obliged to aſſiſt the king with his advice, 
and entitled likewiſe to give or refuſe his aſſent to any new | 
law or ſubſidy, that is, to attend in parliament. This at- 


tendance was T burthenſome upon fuch as had 
| CT 
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without their ruin. Hence aroſe the emiſſion of iſſuing writs 
to ſuch, and which, being for their caſe, they acquieſced-in;: 


attendance. in parliament being conſidered at that time av 2 


burthen. - Thus they loſt that Tight they were entitled da hy 
the nature of their tenure, until the method was fouid'out 


of admitting them by repreſentations Henes aroſe the dif : "0 | 
tinction between tenants by barony, and tenants by knight ſervice 
in the capite of the king. The former were ſuch miha | 


nants of the king, as had eſtates ſo conſiderable as qual 
| them, without inconvenience, to attend in parliament, . 
who were thereſore entitled to be ſummoned, The an 


rr 
as that of a count or earl was twenty; that is, 20 2 knights 


fee was then reckoned at twenty pounds per annunt, this ba- 
ron's revenue was four hundred marks, or two 
fix pounds thirteen ſhillings and four-pence, and the earf's 


— th GL N _ ere Ne thouſand 
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four hundred pounds, anſwering in value of money at pre- 


* 


e ee 5 


_ raying them with a robe of ſtate, and a cap of honour,” und 


about two hundred years aſter the conqueſt; and they are- 
called harenier by tenure, becauſe the dignity( and privileges* - 
were annexed to the lands they held; and if theſe were ien - 
ated with the conſent of the king {for without" that e 
could not) the barony went over to the aliense. Tbe mn. 
ner of creating theſe barons was by inveſtiture, that is, by ar- : 


girding- on a ſword, an the ſymbols of their dignity,” ' OM 


theſe Matthew Paris tells us there were two hundred and f- 


ty in the time of Henry the Third, and while they ö, 
purely on this 
creaſe the number of the baronies, though of barons per- 
haps he might. For as William the Conqueror was obliged + 
to gratify ſeveral of his great officers according to the num- 
der of men they brought, with'two ot more baronies, when- 
ever theſe fell into the hands of the crown by elcheat, eldivs: 
F 


er. 


footing, it was not in the king's power to en- 
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eee en eee lands, dhe, were — 

E we in thoſe days unalicgable.”. —— — | 
1 end of Henry the Third's reign, and even in John s, tat the 


numbers of, batonies weonadtually eacreaſed; and parent 
made: between the baronenaepores, and mineres. 
 wendt:thoſe wha ſtood upen the old footing of — 
had lands ſuſboiend in Iaur, namely, the number of knights 
fees mnquißte.- Themes were fuch as held by part of a 
bat a8 When an old darony deſcended tod and'was di- 
' vided among ſiſtens; in which caſe, hem the huſband of the: 
ſiſter whom. the king, pleaſed to name, was'the banom of par- 
liament; or elſe were newly carved out of the old; barbminst 
that had fallen in by eſcheat; as ſuppoſing the king had 

_ gribted.fix hights-feenof an old barany ter one, te hold with 
al gheburtheng/and. to do the Gervice of a entire heren 
| ap&aho(punaiping even. and one-third: to another, an this. 
ſamateumsy But the attendance. of halb minor barons allo, 
at length became too burthen ſame") for theie cincumſiances;.. 
and many of them ware glad to be excuſed} Tbe kings took 

_ they the power af ng by ſuch as they thought-unable,,. 
by apt ſendiag ibem writa of ſummonef and Johnrextended = 
his prerogative onen to omit ſummoning Ha of the mαjẽj]⅛ 
as h imagined were inclined. to op him. Thin hdwaeber: 
at length he was dbliget to give: wpr; oh. in His Magna 
Charts it is ſaid, Au habendum commurie conflexin u facies. 
mus funtmener! '#r iepiſerpos, efifeapios; ab hte, _—_— & * 
2 N 1 
rad Tout len not be doubted 
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that made up an antient harony 3. and; accordingly. We 


in 1258. Mhen Henry the Third had negle@edfummoniy 1 
ſome a di the chan acid b, une duly 


{oy airs pop ee EIN I 


Fan. Nelas, ſince, wer oniitted.t6 ſunmbagalt: the - 
_ greater nobility, until Charles the Firſt was prevailed upon ts 
forbid the ſending a writ to the earl of Briſtol: by Backing» | 
ham, who was afraid of being accuſed 'by-that\noblemany 
3 K 
„ 
tie of ſurtnoning o — 1 
FFC 
ſum regen, 'Simonem de Monteferti, & aliorharones, motai N 
ſapitas, flatuit & erdinavit, quod omaies i cn is barines 
regni Anglie, quits ipſe rex dignatur oft brevia dirigere, ven 
ile ru idr Me veluiffeti And from hes ark 80 
nobleman could fit in parliament without a writ,, But thers 
was this difference between the greater and the leſſer barons, 
that the former had a right to their writ av debits jaflitie, un 
. 4taacter of favour ; 'Þut- when 


e mar had the ſame rights with the reſt, 
the writ. / — —„— 
ted to be ſummomed, e eee eee Fe 
tenants in capite, and R 
knighta of deb. 
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99 be — his der . (purſuance s 
© thereof, gains a barony to him and the heirs öf his body. 
_ - Andithoughithic Ja, 'principally on the, authority off that 
great lawyer, is .now ſo ſettled, certainly it is comparatively = 
but a nel opinion, and very ill to be ſupported by reaſon; 
The wordls of the writ are, Rer tall ſalutem, quia de adviſa- 
dn & afſinſu-concilii noftri, pro quibuſdam arduis & curgents- 
Lua megotiis\flation & defenſianem regni noftri Anglia concernen« 
— tibusy quoddam parliamentum noftrum apud Weſtmonafl: tal die 
cum, ac cum prelatis magnatibus & proceribus dicti regui neftri, 
colloquium habere & tractatum; vobis in fide & ligeantia quibus 
nobis tunemini, firmiter injungendo mandumus, "quod confideratis 
r Rr gr ee eee -e ve ave 
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| every fubjeRt ing by his allegiance, obliged to aſt the king 


with faithfyl counſel : but What right the party ſummoned 
acquired thereby is the queſtion. The words are not only 
perſonal to him, but reſtricted likewiſe to a particular place 
and time; and accordingly, in antient times, we find many | 
perſons ſummoned to one parliament, omitted in the next, 
and ſummoned, perhaps to the third. There is not. a word 
therein that hints at giving the leaſt right to an heir; and 
what reaſon can be aſſigned why a man, by this writ, ſhould 
gain an eſtate of inheritance in a peerage, when, in letters 
patents, it is admitted that he gains only an eſtate for life, 


© without the word beirs, That antiently there was no ſuch 


notion appears from the fummons to parliament, where fre- 

quently we find the. grandfather ſummoned, the father paſſed 3, 

Þy, and the grandſon afterwards ſummoned : nay, in the 
| rolls 
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their poltetity,' ever taketiHotite of "afterwards: Or if we = 
were to allow that this writ'created an inheritanite; wit rea- 
bon ean be given why it ould be an eſtate tail Off u e 
conifined-to-the heirs of the body, Cn 
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1 Dove in endet 65 dienste aeg — 1 
ſo called by writ, had or could obtain in thoſe times, it will 
be proper to diſtinguiſn them into three kinds of perfons- 
Firſt, then, they were either ſome of the minores baronis by l 
nure j and theſe, when called, had- certainly all the privileges 
of the greater; ot elſe they were not barons at all, but plain 
knights of gentlemen; and; with reſpect to theſe, it is plain 
they had a right to deliberate; debate, and adviſe; - Nut the 
better opinion ia, they had no right to vote; but were aſſiſt· 
ants and adviſers only, as the judges are at preſent; for it is 
abſurd to ſuppoſe that, in thoſe times, when the. commons 
were low, and inconſiderable, and the barons were more pow= 
erful than the crown, theſe latter ſhould ſuffer. their reſolu- 
tions to be ovet- ruled at the pleaſure of the king, by his 
ealling in ſuch numbers as we find he often did, which muſt 
have been the caſe, if all he ſummoned had votes. But theſe 


tio kinds of perſons gained by their writ, or fitting in con- 


ſequence of it, originally, no farther right than to be preſerit 
at that time. However, by many of theſe perfons and their 
heirs having been conſtantly ſummoned, eſpecially ſince Hen- 
ry the Seventh's.eign, and the antient practice of omitting 
any wha, had beep very frequently ſo, going into diſuſe, the 
diſtinction between the greater and the lefler barons was for- 
got, and that opinion, prevailed which my lord Coke had 
adopted, and which is now. the law, that a man, having 
once fat in parliament in purſuance of the king's writ, ac« 
FP 


Taxa were yet another kind, ef 8 „ that 
might be ſummoned by by writ. Ne 
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IR ſach,caſe, if the. heir was. called by, the name of x barony 


hp that was in his father, he was a, baron go all;intents and pur- 
. .. Poſes. But ĩt ſeems very, plain, that this was not a new crea- 


don of a barony; for in that caſe-the fon ſo called/hould 
| have been the loweſt, peer, whereas the, practice is contrary. 


The eldeſt fon of the duke of Norfolk, called by the title of | | N 


lord Mowbray,. ſat firſt baron, becauſe that barony of his fa- 
ther is the antienteſt in England. It ſeems, therefore, that 

this was confideted as a transfer of the antient' barony bythe 
joint conſent of the father and king, and the father ſtill con- 
tinues to fit by the remaining peerage in him. Accordingly 
we find no inſtance of a baron's: ſon fitting on ſuch a firm 
Bs mons, unleſs the father had another barony by which he 


wih ft. If the father, indeed, had a higher title; that his 


been reckoned ſufficient to ſupport his ſeat, though his omly 
barony was transferred to the ſon. This then being no new 
creation, but à temporary transfer only of an old peerage; ic 
ſhould ſeem, that this title, when once merged in the greater 
by the father's death, ſhould go according to the old limits 
tion; but of late we find them conſidered as new creations. 
| Oni the death of the late earl of Derby, Sir Edwurd 8tafley, 

His ſixth couſin, ſucceeded, and ſits in partiament' as baren 

Strange, by Henry the Seventh's creation ;' but an eldet, ſon 


Ns of a former earl of Derby, having been called by writ white 


. his father was living, the duke of Athol, as his heir by the 
female line, ' ſits by the ſame title Eng | 
'Otarles the FHP crexton. | 


q 1 
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Tu decent or tele two kinds of | baronies GREW 


| | by the rules of the deſcent of other inheritancus at common 


law, and conſequently females are capable of ſucceffion, but 
with two exceptions ; firſt, that half blood is n6 impediment, 
and conſequently the half brother excludes the ſiſter; ſecond- 
ly, that the honour is not diviſible, ind therefore, if there be 
two or more ſiſters, heirefles, the title is in abeyance, that is, 
is ſuſpended, until the king makes choice of one of them and 
her heirs; though by conſtant e . ſeems to be 
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Tu third method of creating peers 11 de atent, 
A bs Wh wild ded nd whe UH dees 
way] becauſe a peerage is thereby created, though che net, 
nobleman hath never taken his ſeat, which is not _ 
a harony by writ. As to the manner of theſe creations, 

has a notable difference intervened ſince the acceflion of Hebe- 
ry the Seventh from what was the practice before Richard the 
Second. In his eleventh year began this method of creating 
by patent, in favour of John de Beauchamp, who, though - 
ſymmoned, never fat there, but was attainted by the next pa 
e and afterwards executed. But, the ade out © 
the caſe, bis patent in late oould never have been 8 
lid, becauſe Michael de la Pole was the lord chancellor 1 U. 
affixed the ſeal to it, which had been before taken from um 
by a act of parliament, and | he declared incapable of ever having 
it again. This, then, was a ſingle and ineffyctual attem 
of that weak prince to create a new peer withour the ae | 
of parliament, which was the uſual way, above thirty baying 
been made ſo in that very reign. His fu were tod 
wiſe to follow-this example ; for every barony newly cre: 
till the union of the roſes, which were about. fourteen, were, 

| every one of them, as appears kx a oo 


2 


* , 
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authority of parliament, if we except two or three; and even 


theſe, on a cloſe exami will appear not to be new ba- | 
ronies, but regrants of o | feudal baronies by tenure, * 4 
undoubtedly, were all in the ſole diſpo i of the king, | 


Bur Henry the Seventh, haviog troddep down all. 3 
ſition, was fortunate enough to carry the point Richard Bad 
vainly attempted, and acquired for his ſucceſſors that prere- 
gative which they have fince enjoyed, of creating peers at 
pleaſure. The deſcent of theſe titles, created by patent, in 
directed by the words gf the creation. If heirs are not men- 
tioned, it is only an ate for life; if to a man and heirs of 
his body, e e ent but the general way is, 
to the heirs male of the body of the grantee, perhaps, with 
remainders over, and ebe Frans e ry entailed. 
e he duch N | Edward 

Seymout 


ae O TUBES on uE 


ene and his heirs male of his ſecond „remain 


WO red years in the branch until, uponeits . 
| ele late duke. of $f Sir Edward Forman, 


: 71 
| - 


* the cab of lord 13 in ER the gecond's 1 reign, | 


was controverted whether a title could be extinguiſhed, for 


4 lord Purbeck had ſurrendered his honour by fine to the 


King, and there it was determined, and fo the law now ſtands, 


contrary to many precedents that were produced, that the 


ſons. by two. yenters, was. eren dyke. of | 
S, fler to his heirs male by his firſt, . This. title continued near- | 


2 e the 0 * * FOR w e 


title i is inherent i in the blood, and while that remains uncor- 


,rupted, can by no means - extinguiſhed by ſurrender ot 


otherwiſe, and this, general 25 whether the peerage | be created 


by patent or | by writ ; for Purbeck's was by writ, In caſe 
ol 2 patent where the di gnity is expreſely entailed, it is ſure- 
25 as reaſonable t that it Would be impoſſible for the poſſeſſor to 

the entail, as in an eſtate tail of land, created by the 
208 and yet in old times there had been many inſtances to 


1 I ſhall | mention but £ two that Ll in this 
kingdom, mh WA 3 


SIR Thomas Butler was ay 7 Kato Cahir by Henry 
the Eighth to his heirs general. His heirs male failed in his 
ſon Edmond, the ſecond baron, and his nephew, Sir Theo- 
bald, was, in 1683, by queen Elizabeth created baron Cahir; 
but 7 being found that Sir Thomas left daughters, to one of 
whom the title ought to have þeen aſſigned by the queen, one 

of chem, and the heir of the other, who was dead in 168 5, 


ined, ſold, and releaſed to Sir Theobald and his aſſigns, 


their right and title to the ſaid honour.” The other was the 
caſe of the honour of Kingfale, Charles the Firſt, appre- 
hending the barony of Kingſale to be extinguiſhed by at- 
tainder, created Sir Dominick Sarsfield — Eingſale, 
but, upon lord Kingfale 8 petition,” and proof made by him 
that his barony ſtill ſubſiſted, it was ordered that Sarsfield 
Ou furrender his ad of Kingfale, and be created 
viſcount 
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by bd een inflancddifrdie, indeed; ofa pardieuar na- 


ture, and calculated t6 cif" grante Mär Had Kiſch qa 


error; but in England chere were, in aßtlewe cube, may 


inſtances of ſuch ſurrenders without ertor- They wert in- 


WP... ts 


deed,” generally made in order to obtain higher titles , 


therefore it is no wonder they paſſed //ub” Alaitia, und weite 
never diſputed. But as to the old baronies by tenure that 


were annexed to land, nothing is clearer than that, by the 


king's conſent, they might be aliened or ſurrendered, not- 


ble inſtahces of which happened in the reign of Henry the 


Third. Andrew Giffard, baron of Pomfret, ſurrendered 


to the king ; and Simon de Montfort, a nobleman of lar 


poſſeſſions in France, had two ſons by the heireſs of the 
earldom of Leiceſter, in whoſe right he was earl of Leiceſter, 


and, having a mind to ſettle his ſecond fon in England, | 


aſſigned the earldom over to him, as Selden ſays; or, which 
comes to the ſame thing (for the eldeſt ſon was equally de- 
feated) ſurrendered it to the king, who gramed it 0 the . 
cond, Win 2 


ALL noblemen are equally fo, and, 3 each others 


peers; but they differ" in rank and precedence. The ranks 


are five; dukes, marquiſſes, earls, viſeounts, barons, The firſt © 


duke was created by ward the Third; the firſt 
by Richard; the firſt viſcount, by Henry the Sixth. Though 
their dignities are now perſonal, and annexed to the blood, 


yet as they were originally annexed to land, ſo much of the 


old form remains, that, in their creation, they muſt be nam- 


ed from ſome place in ſome county; though I do not ap- 1 


prehend it to be material at this day, whether there really be 


ſuch a place or not. With reſpect to the raiſing a lord from 


a lower degree of dignity to a higher, I ſhould obſerve, that 
long before Henry the Seventh's time, the king had the right 
ſolely in himſelf, though it was frequently done in parlia- 
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ment; for this was not adding to the number of the peers, 
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Aeris to antieney, and it 
; it has net bern exerted finee Henry. the 
was obliged to change 


| came. the ſecond baron, ien bath continued his 
was N 


| land till Henry the Eighth, by — ſettled it 
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1 loweſt rank of peerage, and of the right whereby W 
_ claſs of nobles fits in the great council of the nation, and 
alſo of the various methods that have O's a 


ages of creating them; but before I have done. with 


greſs of the feudal law, was not, originally, apart. of the 
feudal policy. They were, indeed, always choſen out af 
the king's companions, who reſided in his houſe, and were 
therefore called comites, but they were not ſet to preſide over 
Germans, who were the conquerors,” but aver ſuch of the 
old inhabitants, Romans or Gauls, who by a voluntary ſub» 
miſſion had retained their freedom, and who in every raſpect, 
. FURRY ONO 2 
an 30 equal loin wth th conquerors, 5 


Tu office of e threefold, 9 
freemen in peace, to conduct them in war, to manage the 


king's demeſnes in their reſpective diſtricts, and to aceount 


with him for them and the profits of his courts of juſtice z 
which were very conſiderable when all offences were puniſh- 
ed by fines. At the beginning they were tempgrary officers, 
but they ſoon became fixed for life, and at length, towards 


the latter end of the ſecond, and in the beginning of the 


third race in France, they got, through-the weakneſs of the 
crown, eſtates in fee in their counties; and either by grants- 
of the kings, or by uſurpation, converted the profits, they 
before accounted-for to the crown, to their on uſe, and 
2 In ſhox, mer became 
- petty 
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petty ſovereigns, paying only and the uſual ſervi- 
des of ward, marriage, and mlieF öder ſupreme lord ; 
and as ſuch they coined money, levied war againſt their 
- neighbours, nay frequently againſt the king himſelf; until 
Lewis the Eleventh found the means of humbling them 
und brought tha crown out of tutclage, Grant 
9 td rt. ß c Bie-carh a 
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of what the French and the other continental monarchies 
were in thoſe days, except that the kings had large countries, 
and multitudes of vaſſals immediately ſubject to them; 
whereas the emperor hath now none, But in England thefe 
lords, though very powerful, never aſcended to ſuch a pin- 
nacle of grandeur. Their firſt conſtitution here we muft 
refer to the time of the diviſion of England into counties. 
to which they had a reference, which is generally aſcribed 
to Alfred. Their power and office was exactly he ſame with 
che counts on tlie continent in thoſe early times, namely, ta 
judge and to lead the freemen to war. For the greateſt part 
of the lands of England were at that time allodial, as is prov- 
ed by Spelman, contrary to the opinion of Sir Edward 
Coke; although, with him, it muſt be allowed, that there 
were fiefs alſo before the Conqueſt, and that they were not 
all introduced at that period. Till that time their office was 
only for life, and they were Known by various names, as 
duces, comites, and conſules i in Latin, ealdermen in end 
ee dee IE” bo 


Bur William, having ad all he 48 into feudat; . 
was obliged $6 put his earls on the ſame footing, that thoſe | 
on the continent were in his time, and conſequently to make 
them hereditary. However, he and his ſucceſſors were care- 
ful not to give them ſuch extenſive powers and revenues as 
they had abroad. ——— eee 
name, neither were the earls allowed the whole n 

them, two-thirds of them being reſerved to the king; and 
— u— — 
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f Viceeamites, ar ſheriff 1 60 B to.the ys 
bus chirde, and za dhe 0 hs Na ofthe roi, _ 5 
Was in thoſe times looked upon. as ſq incident to an earldom, 


as do paſs with it, although expreſs words, nere wanting 3,0 
Un thoſe times an earl ad ae we eee, 6 


L N 1255 CCC 


TS earl took bie tie ſome one county, "and the 
pumber of the.ons-auldt not exceed that of the other, King 
John, however, altered their nature. in ſome meaſure, and 
his example has been, followed in depriving the earl of th 
thirds of the county proſits ʒ for he created Humphry de Bo- 
hun earl of Hereford, and granted to him twenty pounds 
yearly, to be received out of the third penny of the county 
in lieu thereof; | But it is plain. that the juſtice and ſucceſs 
of this invention. was. doubted of at firſt, for John took. 2 
collateral. ſecurity from the carl, that he ſhould never in his 
earldom claim any more than the twenty pounds expreſily 
granted him. Theſe ſums, ſo granted, are called creation 


monq, and were formerly expreſsly granted out of the-third 


penny of the county; but of late haue been made payable = 
at the Exchequer. Such was the nature of the antient earl- 

doms that were by tenure, and had reference to counties. 
Ne that are merely honarary, and go with 
blood, were firſt; made in parliament. Afterwards the 
ing was allowed, by his ſole authority, to advanee a baron 
to an higher rank; for that was not adding to the number of 
the peers ; but the creation of a bare gentleman a peer at 
once hath only port Cana = = Ph. 
the nee, ks 


Bronx I quit this head of 2 eee 
to ſay ſomewhat about counties palatine whio had extraor- 
dinary;privileges, like unto the counties and duchies abroad. 


Din 2 Cheſter, Adil 1 2 
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Fadi, eur ipſt rex tenet Angliani ud taman. 127 4 K 
N of this creation was ig hape Jura: Solis; For the earl p a=" 
dine might pardon treaſon, imurdery"ahd other offences, 


| peace; might create barons of his county palatine, and 
confer knighthood. —— —— that 


5 aroſe by the common law, or by any prior ſtatute; but ſor- 


feitures ariſing from ſtatute, made | after the erection of the 
county palatine, belonged to the king. They had courts as 
the king had at Weſtminſter, and out of their | 
ifacd all writs, original and judicial.' Neither did the king's 
writs run within the county palatine, except writs of error, * 
which were in the hature of appeals, or in caſes where, 
otherwiſe, there would be a failure of juſtice. All manner 
of indictments and: proceſſes were made in the name, and 
every treſpaſs was laid to be done againſt the peace of him 
that had the county palatine. But theſs-and ſome other pri- 
viteges have been taken away, and annexed to the crown, in | 
whoſe name they muſt now be; OP EINE writs is 

| eee, . $4 


eee ee eee Kallen 
four, Lancaſter united to the crown, Cheſter to the princi- 
— Durham and Ely, each belonging to the 
biſhop of the place; but the privileges of theſe two are go- 
ing faſt into difufe. ut in this kingdom, (Ireland) for the 
encouragement of adventurers, the whole country, as 
as it could be reduced, was erected into palatinates, and ve- 
ry little, except the cities, retained in the king's hand. The 
making ſo many great lords, who had frequent quarrels 
With cach other, and that at ſuch a diſtance from the ſeat of 
government, was one great occaſion of the ſlowneſs, of the 
ſettlement of the kingdom. For, to ſtrengthen themſelves, 
ſuch af them as reſided here attached the natives to them, 
and taught thłm the uſe of arms, and-others Mat dwels in 
England entirely neglected to ſend hither any defence, fo 
_ POCO 1 


inight make juſtices o 'afize, gaot delivery, and of the 
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P Bamse ENGHESND: r | 
repoſſeſſed themfelves of almoſt-the.; whols kingdom, if we 


except five or fix counties; whereas. in, dhe reign they 


held not above half, and that under homage and wibate, - 


der co the king, or the lords, who had grants from him. 
OOO UE Carte att es brit TUE NN 
ISA give à ſhort detail of choſe tpalatinates,/.and1an 
account of the manner of i their diſtingaiſumem. The ip 
ſent county of Gallway; under the name af: the, county-of 
Connaught, was a, MA e 
Ulfter, . feſt; — „hen in Delle 'and theſe 
two were united by! 
ther, and afterwards deſcended ts Licnel- of Clagence's 
daughter, who married. the earl of March, and, in 'the 
petfon-of Edvaird the Fourth, n Me eben- In 
che ame prince, lihewiſe; merged: Gato Meach, which, 
being int angther hfinch ef the Bucy 5. das divided ingo the 
eaſten and weſtern between t] daunghtem., The: father 
' ta-ihe, pound March, and fo to Ed 
. as 2. 
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e dec. ile: ret until he- ———— r 
ſame king, where it ended; for tꝰνν˙ his heir wi reſtored 
to We title anid;efiats-byguots, Miagy it wan michAn epref 
— the palatinate. Thiekingdottic:of:Cork; Sen- 

that county. and the ſouth of Kerry, was another 
— granted o Fita Stepheti-and/Cagan, who mhade 
partition between: them gn Ru tephen g. death, with- 
out iſſue, His part eſchaated da ue cen. Cegen e ſhare 
coult never obtain the,gollaſfion of ir z lar the.earl f Def 
mond got che öſtote hy. purchaſo from n Gogan who-pretend- 
ed a right, · and hald: ies ſo. mis ſhamg og | 
| likewiſe into-difuuſe. --Definend, ix 


mations emb 


——— 5 4 * * 
bot room — cet eyened rebellions was 
mmm, Wei een . 
Gy ard 57 try bad rv bie $9 to: oidions. io 10 
72 - Rowan the Third erected the palatinate of Tipperary 
kv dur f the carl oF Ormond; hb was grandſon Bd : 
ward the Fir watch continued iir that family, with ſome 
Interruprions;* until the uttalnder of the late duke in 257g. 
Thus dy degrees the: crown regainet the power it had parted = 
_ with, en though With difficulty]! to 
reduce the whole kingdom, which had ne alan 
by means of chemie 558 2b wi! bn "2911. 
Sanus en We tins off bt EZ 4b 
Bes the tem n are ſpiritual Pee: = 
is ide hiſhops; In athey have ſente iti parliament, which | 
atitienitly many abbots alſo enjvyedii He original of this - 
night was from che fexital cuſtoms.” The prieſts of the Ger- 
mans, while they continued pagans; necrſſurytatten - 
Adr advice, but 


dafits in their general aſfinblies, not ly 
the benefit of the pre and dienten When theſe 
anity; the ſame ve. 
neration and heffbü Wrehefr Hew inſtructorb and biſhops; 
and tometimes other churehmen pf eminichoe, though they 
held lands not 'Vyc/yhllitaty enald, wbt by hat ie called 
free almt, were, in eber nation à8 well as England, mem- 
bers f thb Rats- afRaments But finde the concſueſt 
they have begunits ſit᷑ 5 ahbther rightymaniely, by their ba- 
romies; the conquer eg *thewleftates: in free 
Almas into! baronies, rid $674 tr grant +mortification,” fub- 
| jected them to eee ee oy 197: CES 
n tow. 192% 70 thwct orfy" bros dd iii dns 
_ Upon this BANG debit iprapoantlss; 
25 how fur they aus: Fortel of parlament) and whether the 
are # third tans ofthe" realen And ſit ſolely in that 
fight. This 1 A of dome importance, decauſe i 
rhey/mikFn= dif eſtate f lad would be good to which 
N 5 W n e —— — 
„the day ts, inty the ſecond, 
the burghers the cht Fand in Sweden the peaſants make the 
fourth, all ſitting in diſtinct HON N re of * 
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had 


prom * we ——— — 
not the biſhops alone, make one of them, contrary 'to"the 
modern opinion, that the king is the firſt" eſtate; and the 
| biſhops and the nobility the ſecond; for the king is in no 
country reckoned one of the eſtates,” but the head of all. 
However, from this no argument can be drayn that the 
III ge veer ee gd a ren 
repreſenting the clergy, ſhould concur. | 


| As to ſitting ſeparately, it is perry cles that, by theold ; 
law, none were members of parliament, but the imme tate 
military tenants of the king, and that they fat: all in one 
houſe, however their titles or ſortune might differ; being 
all equal as to rank, with reſpect to the king, and all hav- 
ing the ſame rights. The diviſion of parliament into to 
houſes was never known in Scotland, who, in all probabi- 
lity, modelled their conſtitution from their neighbours 3 not 
doth it appear in England previous to Edward the Firſt, but 
aroſe, probably, from the. great barons: diſdaining to ſit, as 
equals with. citizens and burgeſſes. For even, after this 
time, they did not diſdain to aſſociate with the -knights-of 
the ſhires, who repreſented the minor barons, and other mi- 


litary tenants, 4 appears by many inſtances. But for a AY 


number of ceaturies paſt. the gentry, which were 2 
conſidered as a lower nobleſſe, and are ſo abroad, haun bee 
melted into one body with the other commoners. : da 0 


Ir then there was ofiginally but one houle, and if, fines 
the diviſion, the biſhops. er . ſatin the houſe 4 


out any e e e eee 
times; and, "whoever might think it prudent or proper to 
abſent themlelyes nt u "particular ſeaſon, it will hardly be 
ſaid to be a good parliament when they were not ſummoned 5, 
and if, at any time, they refuſed to attend, there was no 
reaſon why the public buſineſs ſhould ſtop, as they ſat, not 
5 n but each 
| 2 
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-RiinAly, .for himſelf; in right of his::barony5! From theſz 
8 occaſional and general abſences of theirꝭ, an opinion grew: 
up by degrees, and nw is eſtabliſhed law, that there is 
material difference between; biſhaps and lay lords, in reſpect 


tctcjo their nobility, In truth, that they are net pers to each 


| other; and conſequently that a biſhop cannot ſit in juagmen ! 
on the life of a peer, eee ee 
FF 2e | 


| ie for 
ftom the original conſtitution every . biſhop, being a baron 
by tenure, and having a ſee fimple therein, had certainly as 
great right as other barem; but the canon he having for- 
did any -eceleſiaſtics being concerned in matters of bleed, 
and they being obliged by the common lam to attend judg- 
ments in parliament, were in a great ſtreight between the 
two laws, how to act when a peer was capitully aceufed. 
They: at length abtained from Henry the Second in the con- 
ſtitutions of Clarendon, the following allowance. Et fient 
asteri barones dabent inteveſſs judiciis curia, regii quouſque- per- 
veniatur ad diminuitonem membrvrum, vel ad mortem; where 
the luſt words are plainly an exception in their” favour, in 
| — derogation to the (common law, on account their pecu- 
lar eireumſtances under che canon. "However, as many 
a Ns 9 before K n e en wit vor, that 
to abſent thenifdyes-weally; ah fe going on Wil ml, 
the feudal baronies wearing. out, and all titles becoming 
fixed to the blood, not to the land, they came to be conſi- 
dered as. peers 1 becauſe their blood did 
not ſucceed; and that which was firſt a fayourable permiſſion, 
was conſtrued a prohibition ; and when this was once eſta- 
bliſbed, it followed neceſſarily, that, not being peers to the 
nobility by blood, they muſt be tried by commoners. 8 


-Wrin reſpec to the trials of noblemen, "now I haye ſaid 
ſo tach on that head, I ſhall obferve, they were carried on 
im two different methods. Either the accuſed - perſon was 
tiled in pafliament, and then all the temporal lards had 
r of peers ; that is; the king 


n 


eee de, ee TY 
that has proyed fatal to. many noblemen, who happened to 
fall under the diſpleaſure of the court. A commoner hath 
a right to prevent the ſheriffs returning a jury to try him, if 
he can ſhew a juſt exception to the ſheriff; anch after chore» | 
turn is made, he can challenge a certain number for cauſes 
known only to himſelf, and a8 una mom us he can-prove. | 
ſufficient matter of exception to. Such care did the law 
take of che lives of the commons, but no exception lay for 
* e eee The law would not ſuppoſe the 

partiality ĩn him, even in his own cauſe ; neither would 
it ſuſpect that a peer could be biaſſed by any conſideration 
Ban Cn, hates ae ARC ING 
againſt him for any cauſe, however ſtrong and notorious z. 
and the ſame confidenbe is the reaſon-whby they give their 
N . e e e 3 
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my 


prevailed; in the times of the great power of the barons, 
when they often made the crown to totter; neither have 1 


i to diſcover its beginning. Certain it is that, in 

the reigns of the Plantagenets, moſt, if not all noblemen, 
were tried in full parliament; and as certain it is, that, dur- 
ing the reigns of the Tudors and Stuarts, the other was: 
univerſally. followed; inſomuch that every nobleman was 


ſure. either to ſuſfer or eſcape, according as the court was at 


that time affected towards him. At length, after many 
| ſtruggles, about 1693, the bill for regulating trials for hig 
treaſon and miſpriſion of treaſon was paſſed; one clauſe of 
which provides, that, on the trial of peets, every lord who 


have a right to vote. Thus was the inconvenience attending 
the king's naming. the jury remedied; but the Jaw in the 
other point ſtands as before, that no peer can be challenged. 
According to this law have all trials of Iriſh. peers proceeded 
ca gl, I d. pupoſe in 
r rern 
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hath a right to vote in parliament, · ſhall be ſummoned, and 
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befor tee and fee the ſeveral claſſes of the lower — 
e Chingy: and to examine what ſhare or influence 
they bad formerly, or now enjoy, in the government. The 
commoners may, in general, then, de divided ines the he. 
nobility, or gentry, and the others, whom, "for diſtinction 
fake, T ſhall” Tall the lower commons.” For although; ſince 
the reign of Henry the Eighth, many men of the "beſt fa- 
miles, and ſome defcendal fe the nobility, have engaged 


in commerce; and thereby brought luſtre to that order of 
men, before that time all perſons engaged itt trade wete held 
in as much contempt by the gentry of England, as they are 


at preſent, by thoſe of any nation; and a gentleman who 
employed himſelf in hunting, or perhaps ſerving the king, 
or cart ox wade was ne r ee 
ell. N get nid e e e 
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horſeback,” in complete armour; covered from head to ſoot; 


5 whereas the infantry's defenſive arms were of a flighter kind, 


and no complete covering. But we are not to imagine that 


all who fought on horſeback completely armed, were gen- 
try; for, in order to complete their ſquadrons, men of the 


lower ranks, who, by their ſtrength of body, and military 
kill, were capable of ſervice; were admitted, but this did 
not make them gentlemen. Hence, in our old hiſtories, we 


find the #nights and 2/quires, that is, the real gentry, care- 
fully diſtinguiſhed from the um at . The peculiar 
privilege of the gentry was the bearing on their ſhields 
= certain marks, to diſtinguiſh them from ench other, _— 

men at arms, Called Coats of Arms. At firſt they were per 


ſonal privileges, and not inherent in the blood, and hs 
marks and rewards of ſome perſonal act of bravery perform- - 
ed by the bearer; fo we find in 2 that a new 


knight 
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merited a mark. The general - opinion ie, thut they were 
R 


is pretty juſt, at leaſt with roſpect to our ooνẽꝭũu +" for the 
imperial crown of England had no arms before the'congquelt, 


The Norman kings bore- the arms of Normaidyy 1 10. 


to which Richard the Firſt added chat of 


parts. 
Guienne, another leopard paſſant, and ſo compoſed this 
Engliſh coat, in which, among eee ee e ol 
pads has dies ben changed t be. 
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Ne ld eee e ee theſe mar 
ane to hairs, not to the eldeſt fon only; a 
lands, but to all the ſons; ſaving that the younger were to 0 
take ſome addition, for diſtinction ſake, while theſe e 
were granted by the king alone, and chat for real ſervic 


done and conſequently | were not too common; and while 


the cuſtom of wearing complete armour reniainied, and the 
office of hig conſtable (the judge in fuck! matters) Con- 


tinued, the gentry were very eurious in preſetVying theſe dif- | 5 


tinctions, and vindicating them from uſurpation. But as 


the military diſpoſition of our gentry hath greatly ſubſided 
ſince che loſs of the provinces in France, ani the kings at 


arms habe aſſumed the power of giving 'coats, nicety in 
theſe reſpectꝭ hath long ſince expired; and now, as in 4 
commeroial country, eſpecially; it ſhould be, education and 
LE r of a arm mage OT OR 

\ T:twryprineeibediy: be them, as e 
from the reſt of ag menge dut obſerve, that of theſe 
there are two ranks, nights and eſquires, or gentlemen. 
For though we now make a diſtinction between theſe two | 


laſt, the ald law knew none; nor is it now a miſnomer, in 
a writ of pleadings, to ſtile an eſquire a gentleman, er the- 


contrary; -The- holding of a knight's fee did not make a 
man of that order, but there were particular ceremonies re- 


quited for the purpoſe. For the original defign of the in- 
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by a military exerciſes, PX fg that he had pro- 
perly accompliſhed ;himſelf, and / was capable of that ho- 
noutable ſervice in che field, in his proper perſon, he N 
by a public; ſalemnity, be openly declared ſo. No wonder, 
chen, that che higheſt nability, the ſons of kingos nay: kings 
themſelves, thoughe this title: an addition 40 their dignity, 2 
it was then an infallible proof, that they erk g e 


ert ages i e en od Taos” aw 


| pH 


Bur anne e n af ei- 
guiſhed kind (I do not mean to ſpeak of particular orders, 
ſuch, as thoſe of the garter and others] called;Bannerets, as 

nights in general were made, upon their proving them- 


elves by exerciſes capable. of - ſervice: Theſe were never 


made but for an actual exploit in war, and then were dub- 
bed with great ſolemnity under the royal banner. Their 


diſtinction was bearing a little banner, annexed to the wood- 


en part of their lance, adjoining the iron point 3 26, ori- 
ginally, every man, who had a whole knight's fee, or the 


amount thereof in parts. of fees, was obliged to ſerve in 


perſon, and was not allowed a proxy, but in caſes of ne- 


ceſſity every ſuch perſon was obliged to appear upon the 
king's ſummons, to ſhew himſelf qualified, and to receive 


the order of knighthood. This power continued in the 


king, even after the military tenants were diſcharged of per- 


ſonal attendance on ſending another, or paying eſcuage, and 
came to be eonſidered as a profitable fruit of the king's ſeig- 


nory, and was frequently uſed as an expedient to raiſe mo-— 
ney, by obliging the unqualified, or thoſe who had no mind 


to the expence or e of ene ed e 1 ey 


S | 


| Tus right of compatitinn was erb ie by a. of par- 
liament, the firſt of Edward the Second, which likewiſe 
fixes the eſtate the perſons ſummoned muſt have at twenty 


pounds a year, the quantity of a knight's fee; twenty 
pounds a year was indeed the valuation of a knight's fee at 
the time of the conqueſt, but by change of times, in Ed- 
ward the Second's reign, it may well be eſteemed forty ; ſo' 
W half a knight's fee was liable 
0 f 
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When hequarrett led. with his. gar. "He was dle, 
indeed, 5 dt ly a 


fore rode none but eh, 00 


ſummoned none under an. hundred and twenty. . or, in Ed- 


4 enn 


ward” s rel n 4 pound in money was. a Teal pound in d ſilver, 
whereas i in 'Charles's, f it was 'was but à third part, ſo the 
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but had he Paid due attention to Its real. TA ald have 


proportion was to fixty pon nd ſterling, and ſixty more is the 


leaſt riſe that can be be” 0 ke the improvements i in the 


value of lands, by che intermediate increaſe, of commerce. = 


No wonder, therefore, nnd Pope looked upon it 20 ah 


inſupportable ievance, - 
reign, the . of Kai che ſecond was repealed,” and in 


N 1 vaniſhed N 6 tenures on which it depended . 


ceordingly, in-the. 15th of. his 


l great change i in the nature of knighthood 1 


a in the reign of James the Firſt, The Plantagenets ne- 


yes. created any perſons hh but with a view to military 


merit, Except their judges. _ 


ſparingly, * and to perſons of ſuch evident merit, that it fill 
was an encouragement to thoſe that deſerved well of the 
public. But James, - who had 2 paſſion for creating ho- 
nours, . poured forth his knighthoods, without regard to de- 


The . Tudors extended it to 
perſons who had ſerved | them well in civil fations, but ſo 


ſert, with ſo laviſh an hand, confirming them far money 


frequently on wealthy traders, and others without any ap- 
parent public merit, that thereby, as alſo by creating. an 


order of hereditary knights, called baronets, E ere 


ſoon loſt the badge of merit it before had eurfel. 


* 
* 
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Tak occafion of c creating baronets was hls" On the 


eſcheat of the fix « counties in Ulſter, the wich 
| colonies of Scotch and Engliſh ; = PRIOR . Y 


oY port a ſtanding army there, for ſome years after, for. 


fence of the in t ſettlements, 3nd M9 Money was want- 


15 for that purpoſe, in that reign, URLS (er — P 
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that purpoſe, . At hlt it had fome aſpedt towards military 


| A 1 ce, for each of them wi as obliged to maintain ſo 1 _ 
5 Kae in the planzation, or a limired time ; ahd ty make 


the hone 1 end t get the better terms ws, 


in the fi yd it was provided, that no more than £10 


hundred ould be originally created ;, and when any. 

them failed, no new ones to be created in their room. : 
it was ſoon ſeen that theſe new knights, . when they had once 
attained their dignities, might not duly perform the ſervices 
they engaged for, The maintaining e ſoldiers, therefore, 
was commuted into a ſum paid to the king, who undertook 
0 do it; and had he been a wconomiſt, it would have 
ö a prudent precaution, but whatever ſums he could lay 
his N on were always at the merey of lis reigning fa- 


tended limitation, and to exceed his number ; and yet, after 
all, the ſervice was not done ſo well as it ſhould have been. 


His ſucceſſors, have followed his example; in aiding. 1 to ag 
number, which now is W 3 | 


— Ner- to the gentry, or military order, in a, 


among the northern nations ſtood the e and burghers, 
that is, the trading part of the nation, whether merchants 


or artificers, "Theſe were for ſome ages held in a very low 
| light, none of the conquerors or their deſcendants” apply- 
ing themſelves to ſuch oecupations. They were, indeed, at 


| ful, allowed certain privileges and enjoyed their own "ng 


under the inſpection of magiſtrates appointed by the king, 


known by the name of Prepoſiti, 'Proveſts, or ſome other 


7 equiyalent title, But theſe liberties did not laſt long, The 


turbulent temper of the times, the frequent competitions | 


for the throne, and the many rebellions of the great lords, 


occaſioned, the towns and cheir ne to be taken in 


hw 


vourite, He was, therefore, obliged to depart from his in- 
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attizans; and as*commerce + is the parent of wealth, me 


neither it, nor arts, could thrive; where property is not, in 
ſome ſort, ſecure, the lords were .in ſome degree, by their 


/ 


bon intereſt, obliged to felinquiſh to theſe people the ſeiz- 
ing of their 


goods at pleaſure, as they ptactiſed towards 
their villains, and to leave them at li * lati- 
ons among themſelyes for the benefit of trade. "#3 Gb 


Tuaus far, then, they were free, APY OOO 


ried in their being liable ta taxes, of tailliaget, at the will 


of the lords, who, if they were wiſe, laid o ſuch only 
as they could well bear; but miſerable was their condition 


ben they fell into the hands of one who was needy and ra- | 
pacious; for, then, they were often fleeced, een to run 
and depopulation. T his induced the wiſer lords, who fa, 
the conſequences, and how much the arbitrary exertion of © 


ſuch powers muſt,” in the end, hurt themſelves, to 


their own powers; and, by degrees, by granting them ch 


ters, to emancipate them, They formed them into Becher 
corporate, confirmed that right of making bye Jaws, which 
bad been permitted them, and granted them other privileges, 


or franchiſes, as they called them, from their being infran-  *. 
n to former regal or ſeigriofal rights.” But | 


for their total freedom they were indebted to parliament, | 
which, ſeeing the bad uſe king John made of his right in 


this kind, provided this, in Magna Charta, Civitas 


habeat omnes libertater fuar antiquas, '& conſuetudines Kaus. 


Preterea volumus & concedimus, quod omnes aliæ civitates, buy | I 5 
i, & ville, & barones de quingus portubus, & dmnes ali por- 


tus, habeanz omnes libertates & liberas conſuetudines ſuur. And 


another, chapter reſtrains the king from laying new and evit : 


rolls, and confines him to the antient caftoms, ae 
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ſequence encreaſed about, or before the year 1300, they 
were admitted to that privilege x that they might, in conjunc- - 
oh with 9 R 
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8 and fo 1 may ſay, the Bae of 8 in its bong oon. 


5 = | countje, but LOR were not 198 0 the «Vittenagemots of the 
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15 Alion, formed by the ſtatute of the thirty-fourth of Ed: 
Y Ward the Firſt. Mullum tallagium ve! auxilium, per nos vel _ 
' © Paredes nofires, in regno no/tro ponatur, Fei levetur, ſow: volun- 


tate &  affenſu archiepiſcoporum, epiſcoforum; comitum; baro- 


num, militum, durgenſuum, & aliorum liberorum communium 

d rns ne; where we fee, not only the burgeſſes, hut 
free yeomen allo had repreſentatives, namely, by their voting 
8 along with the knights of the ſhires, according 2 MAX» 
im of chat wiſe prince, es ad-omnes 8 n. 
| debent traftari,. | | 
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Havi come * the ta of the 1 6 of Fr" 
mons as it ſtands at preſent, it will not be amiſs to look 
back, and ſee how far its preſent form agrees with, or differg 
from the feudal principles, Theſe principles, we have ſeen, 


were principles of liberty but not of liberty to the whole 


nation, nor even to the conquerors z I mean, as to the point 


1 am gow upon, of having a ſhare i in the legiſlation, That 


was reſerved to the military tenants, and to ſuch of them 


Wo only as held immediately of the king. And the loweſt and 


pooreſt of theſe alſo, fading it too burthenſome to attend 


theſe parliaments, or aſſemblies, that were held ſo frequent- - 
ly, ſoon, by diſuſe, loft their privileges ; fo that the whole 


legiſlature centred in the king, and his rich immediate te- 
nants, of his barony. And it is no wonder the times were 


tempeſtuous, when there was no mediator, to balance be⸗ 


tween two ſo great contending powers, and were it not that 
the clergy, who, t pugh fitting as barons, wert in ſome de, 
gree a ſeparate body, and had a peculiar intereſt of their 


own, performed that office, ſometimes;"by throwing'them- | 


ſelves into the lighter ſcale, the government muſt ſoon have 
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laws and cuſtoms were, it Was, 
tained; and, for. this purpoſe, he 
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Obferved that te Volt of their lande were Allbdial; and very 


tell keld by tene. The eaten 1 kake to be this: Oh their 


ſettlement in Britain they extirpated, or drove ut, the old 
inhabitants, and therefore, being in no danger from them, 
they were under ho 'necelity of fortnitiy' a conſtitution com- 


| ; pletely milfitaty, But Then thoſe allodjal proprietors being 


equally freemen,, and equal adyentuters with theſe who had 
lands given them by tenure, if any in truth had fuch, they 
coil not be deprived of their old German rights, of fittin 
in the public aſſemblies.” From the old Hiſtorians, who call 
theſe PTE; infouta miltituds, it Las that lakes ſat 8 | 
FE. not by repreſentation. I ag | | 


"Fans conſtitution, however, 2954 with the AG | 
when all the lands became feudal, and none but the imme- 
diate military tenants were admitted. K find, indeed, in 


; the fourth year of William the Firlt, twelve men ſummoned 
from every county, and Sir Matthew Hale will have this to 
be as effectual a parliament as any in England; but, with 
| deference to ſo great an authority, I apprehend that theſe 


were not members of the legiſlature, but only aſſiſtants to 


that body. For if they were part thereof, how came they 


* 


afterwards to be diſcontinyed till Henry the Third's time, 
where we firſt find any account of the commons? The truth 
ſeems to be, tliat they were ſummoned on a particular occa- 
ſion, and for a, purpoſe that none but they could anſwer. 


On his coronation, he had ſworn. to govern by. Edward the 


Confeſſor's laws, which had been ſome. of them reduced i in- 
to writing, but the greater part the immemorial cuſtom 
of the realm; 4. and he having diſtributed his len 
which were almoſt the whole. of England, into his follow 
ers hands, who were foreigners, and ftrangers to 5 theſe 
eſſary to have them aſcer- : 
1 ſummoned theſe twelve 
Saxons from & eyery. . ty, to inform him and His lords what 


the antient laws. were, wo n were not legiſlators, 


1 think appears from William wanted to e- 


viye the Daniſh i Bs had been aboliſhed oy wy” : 
fellor, 


, 4 
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| except that by ope.new one, | he dexterouſly, by general words, 
| unperceived by the Engliſh, | becauſe couched 1 in terms of the 


foreign feudal law, turned all the allodial, lands, which had 
remained unforfeited in the proprietors hands, into mili 


tenures. From that time, until the Ke Wau end of Henry the 
Third's reign, .« our parliaments bore the exact face of thoſe 
on the dontinent in that age; but then, in order to do fome - 
juſtice to the leſſer barons, and the lower military tenants, 


who were entitled by the principles of the conſtitution to be 


4 preſent, but diſabled by indigence t to be ſo in perſon, they 


were allowed to by repreſentation, as were the ho- 
roughs about os tom or ſoon after. The perſons, en- 
titled to vote in theſe elections for knights of the ſhire, were, 


in my apprehenſion, only the minor barons, and tenants by 
| knight ſervice, for they were the only perſons that had been 


omitted, and had a right before, or perhaps 18 _ the 
king's immediate ſocage | tenants in Capite, 


Bor certain it is, the law that had ſettled this had Gon, 


| with regard to liberty, a great and favourable extenſion, by 
which all freemen, whetber holding of the king mediately 
or immediately, by military tenure or. otherwiſe, were ad- 


mitted equally to vote ; and none were excluded from that 
privilege, except villains, copy-holders, and tenants in an- 
tient demeſne. That fe great a deviation from the feudal 
principles of government cr in ſo ort a time, can 

only be accounted for by conjecture. For records, or hifto- 
| „do not inform us. I ſhall gels then, chat the great ba- 
9 who, at the end of Henry the Thifd's reign, had been 


fubject to forfeitute, and obliged ts ſubmit, and accept of | 


merey, were duly y ſenſible of the -deſign"the King had in in- 


troducing this nes bes of leg iſtators, atid ſenſible that it 
r nor applet, egg 
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1 LAWS oF ENGLAND. e 1 
| they attempted, and for ſome. time ſucbeeded to elude the 
effects of it, by inſiſting that all freemen, whether they held 
of the king, Ur We ee 
ne A £ 


„Tus lin NE ee 
Edward the Firſt, could not oppoſe this; and as he wasa 
prince of great wiſdom and ſbreſight, I think it is not itra- 
tional to ſuppoſe, that he might be pleaſed. to ſee even the 
vaſſals of his lords act in ſome ſort independently of them, 
and look immediately to the king their lord's lord. The ef- 
fect was certainly this, by the power and influence, their 


great fortunes gave them in the country, the majority of the | 


commons were, for a long time, more in the dominion. of 
the lords than of the crown; though, if the king was ei- 
ther a wiſe or a good prince, 1 
enen eee mae Weg tes 51 


„Fru FAS and-by infeaGhle eps, AS: 
{n-eeputation and privileges and power; but fince Henry the 
Seventh's time, the progreſs has been very great. The en- 
creaſe of commerce. gave the commons ability to purchaſe z 
the extravagance. of the lords gave them an inclination, the 
laws of that king gave them a power to alienate their intailed 
eſtates ; inſomuch that, as the ſhare of property which the 
commons have is ſo diſproportionate to that of the king and 
nobles, and that power'is ſaid to follow property, the opi- 
nion of many is, that, in our preſent ſituation, our govern- 
ment leans too much to the popular ſide ; while others, 
though they admit it ſo in appearance, reflecting what a num- 
ber of the houſe of commons are returned by indigent bo- 
roughs, who are wholly in the power of a few great. n 
3 e TY rg po et 
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HE F houſe ans ve aaf ei eee 
I and the ſocage tenants having got the ſame dend 
of voting for the knights of the ſhire as the military ones, it 
naturally followed, that every free perſon was ambitious of 
rendering his vote, and thereby of claiming a ſhare in the le- 
giſlature of his country. The number of perſons, many of 
them indigent, reſorting to ſuch elections, introduced many 


"inconveniences, which are taken notice of, and remedied by 
ne ſtatute of the eighth of Henry the Sixth, chapter the ſe- 


venth, which recites, that of late Wen knights had 


« been made by very great, outrageous, and exceſſive num- 


< hers of people, of which the moſt part was of people of 


| 4 ſmall ſubſtanee, and of no value, whereof every of them 


<« pretended a voice equivalent with the moſt worthy knights 
44 and eſquires, whereby manſlaughter, riots, batteries, and 
44 diviſions among the gentlemen and other people of the 
d ſame counties ſhall very likely riſe and be, unleſs cofve- 
« nient and due remedy be provided in this behalf; and then 


it provides that, . no perſons ſhould have votes, but ſuch as 


4 have lands or tenements to the value of forty” ſhillings a 
« year above all charges? 


day, though by the change in the value of money, by the 


ſpirit of this ſtatute, no perſon ſhould have a vote that could 
not diſpend ten pounds a year at leaſt. Such a regulation, 


were it now to be made, would, certainly, be of great advan - 


tage both to the repreſenters and repreſented; but there is 


little proſpect. of its ever taking place: and if it ſhould be 
„it would be looked upon as an innovation, though 


in truth, it would be only returning to the 2 e | 


of the conſtitution. 


- 


| Qui legiſlature, then, conſiſting of three diſtin& parts, 
the king, lords, and commons, in proceſs of time, each of 


And ſo the law ſtands at this 
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Jad {LAWS or ENGLAND. . 7 
| dem omen adamant ercins aw thatejinnine : 
particular: buſinefles, . Thus all acts of general grace and 
| pardon take their riſe from the king. acts relative to the lords 
and matters. of dignity, in that houſe, and the granting of 
| money in the, commons. How. the commons came by this 
excluſive right, as to, money matters, is not ſo eaſy to deter- 
originally, the lords frequently _ 
| taxed themſelves, as did the commons the commonalty, with- _ 


mine. Certain it is 


out any communication - with each other; but afterwards, 
when it was judged better to lay 0a general taxes, that ſhould 


equally affect the whole nation, theſe generally took: their | 


riſe in that houſe which repreſented the bulk of the people 


and this, by;fteadineſs, and perſeverance, they have arrogated 


ſo far into a right peculiar to themſelves, as not to allow. che 
lords a power to change the leaft tittle in a money bill. As 


to laws that relate not to theſe peculiar privileges, they now 


take their riſe. indifferently either in the lords or commons, 
and when framed into a bill, and approved by both, are pre- 
F272 Iv day art} -oats<gbrnzan | 
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and was not only more reſpectful to, but left more power in, 
the crown. The houſe, which thought a new law expedient; 


drew up a petition to the king, ſetting forth the miſchief; | 
and praying that it might be redrefſed by ſuch or ſuchi a reme- OY 


dy. When both houſes had agreed to the petition, it was 


entered on the parliament - roll, and preſented to the king 
who gave ſuch anſwer as he thought proper, either conſent- MN 


ing in the whole, by ſaying, let it be as is defired, or accept- 

ing part-and-refuſing or paſſing by the reſt, the 
whole by ſaying, let the ancient laws be-abſerved, or in a gett- 
tler tone, the king will deliberate. And after his anſwer was 


entered on the roll, the judges met, and on conſideration of 
che petition and anſwer, drew up the act, en Sgt aa . 


mme gg Wann | 
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by men, maſters of the law, were generally exceedingly well 
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| _ in ſtopping one hole, have opened two. However, notwith- 


ance, and — 22 ; — —. and 
— — drawn up in the houſes, have 
given occaſion to multitudes of doubts and ſuits,/ anch oem, 
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ſtanding this inconvenience, there was good cauſe 


alteration of method. The judges, if at the devotion of 


the court, would ſometimes make: the'moſ# beneficial lawo 
eluſory, by inſerting a ſalvo to the prerogative, though there 


was none in the king's anſwer; whereas,” hy following the 


preſent courſe, the ſubjeAs have.reduced the king to his bare 


affirmative or negative, and he has loſt that priuilege, by the 


diſuſe of petitions,” of accepting that eee rung 
PRION e ee ere ah | 


921 Haun the * auld ies mink 
ing laws, becauſe it ſhevs how inconſiſtent with our conſti- 
tution is that republican notion, which was broached by the 
oath, ſwearing to. obſerve the laws guas vulgus elgerit, was 


obliged to paſs all bills preſented to him, and had no negative. 


The meaning, certainly, only extended to his obſervation of 
the laws in being. For if the words were to be conſtrued of 


future propoſitions, and in the ſeniſe that thoſt᷑ people would 


put upon them, the lords alſo, as well as the King, muſt be 
deprived of their power of diſſent, and ſo indeed, it appears, 
they expounded it; for when the lords offended them, by 
refuſing the trial of the king, they, conſiſtently enough with 
the maxim they had eſtabliſhed, turned chem aut of . 


: Dow ehidligh a 1 have 3 b ns 
of the Engliſh parliament, the form of the legiſlature in this 
kingdom hath been for above two hundred and ſixty years 
very different, the nature of which, and the cauſes of its de- 
viation from its model, it is proper every gentleman of this 
country ſhould be acquainted with. In the infancy of the 
Engliſh government in Ireland, the chief governors were 
ener choſen by Tee FO I pale, the 
n. 
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ſetvation of the colony, and alfo as, by their great polleſſt- 
ons, e ene n 
inconſiderable, were very low. "Theſe goverbors, however, 
though men of che greateſf abilities, and of equal faithful. - 
neſs to the crown, were riot able to | preſerve the footing the 
N had got ben iter the conqueſt; but were every day 
e natives, b eee of Edward 
1 which is 0 ay e attri= 
buted to the igence of the Eng lords, 2 — 
u | . f 
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from chat time, we find natives of England generally ap-, _ 
pointed to the hr to e 3 of che | 
Iriſh lords, who themſelves as injured by the 
antient practice not Folk ad. | This difcontent was 
farther inflamed: by, + very extraordinary. ſtep, which this 
otherwiſe wiſe and [juſt king was prevailed upon to take, and 
which firſt gave rife to that famous diſtinction between the 
Engliſh by Blood, and the Engl by, birth, This king, 
and his father Edward the Second, had ted 

and extenſive juriſdictions to many I 


| blood, for ſervices. pretended- to have been done, many of 
which, it is probable enough, as the king alledged, were 
obtained by deceit and falſe repreſentation; and had he con- 
tented himſelf with proceeding in a legal courſe, by calling, 
W 
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de took. a very different method. as, appears from the writ he. 
thought. proper to iſſue on that occaſion... Quia plares exceſſi- 


ve donationes. terrarum, tenementorum & libertatum,. in terra. 


2 ad m1 77 geracem & ſubddlam ſugge/tionem petentium, 
tam per Edward 1 1. quam per regem nunc faite ſunt, rex delu-- 


3 forjas bujuſmods machinationes volens., elidere, de concilio perite= 


rum fibi affiftentium, annes donationes terrarum, tenementorum, 


» "> « Be ; 744 OS * 


& libertatum prediftarum duxit revocandas, quouſque de merits. 
perſenarum, dt cauſes & Fan donationum prediftgrum 
fuerit e & Ideo, mandatum £ Jufticiarits regni Hi- 
bernie quod ommnia terras dene. "libertates prædicla fer 
2 git 5 ciarlot aut Tocum tenentts us quibuſcungue 00 
nis fatia fare facias. "This hafty ſte alienated the Engliſh 
Irih' from the kitig and his adviſers, : and though, after a 
conteſt of eleven , the King annblled this 1 
the jealouly cont nged on both ides, abd the Iriſh of Eng- 


liſh blood were too teady to bone the e 2 60 * 


tender to the efowh' of England. atk ” don V. ROLES * 2 21 


Ix the reign « of Henry the Sixth, that weak — $ mi- 
niſters, jealous of the influence of Neeber tuke of York in 


England, and of His 'pretenſions ns to the crown, conſtituted” 
him governor 'of Ilan; than; which they could not have 
done à thing more fatal to their maſter's | 15 or to the, 


conſtitution of this kingdom, as it turned. out in the ſequel; ; 


for, to induce Him to'actept it, 0. eager, were they to remoye 


him from England, "they armed bim almoſt with regal po. 
ers. He Was made feutenant for ten "ears. had all the re- 
venue, without account, beſides an 75 allowance from 
England; had power to firm the ki 's ag to place and 
diſplace cell and leyy ſoldi iers "at 155 1 The uſe, 
the duke made bf his commiſſion was to, n his party, 


and make Ireland a an aby lum for luck, G. them as ſhould de 
oppreſſed in Engl; and for this purpoſe paſſed an act of 
parliament, reciting 2 preſcription,” that any perſon, fot any 
cauſe, coming into the (aid land, had uſed to receive ſuccour, 
tuition, ſupportation, and free liberty within the ſaid land, 
_—_ their a—_— there, without t any grievance, hurt, or or 

e moleſtation 
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moleſtation of any perſon, notwithſtanding wy lt, privy: 
ſeal, great” ſeul, letters miſſive under ſignet, or other com- 
mandment of the king, confirming the faid preſcription, and 
making it high treaſon in any perſon who ſhould bring in- 
ng and fo forth Fuer AIR ay eee 


"Tas", other with the'duke's' populatity, and che 
great eſtate he had in this kingdom, attached, the Engliſh | 
| Triſh firmly to his family, inſomuch that, in Henry the Se- 
venth's reign, they crowned the impoſtor Lambert Simnel, 
and were afterwards ready to join Perkin Warbeck; and by 
this act of the duke of York they thought to exculpate 
. themſelves. But when chat king had trodden down all op- 
poſition, he took advantage of the precarious ſituation hey 
were in, not only to have that act repealed, and to gd 
his repreſentatives there from paſfing laws rege inconſulto, but 
alſo to make ſuch a change in the fegiſlature, as would throw 4 
the principal weight into his and his ſucceſſors hands; and 8 
this was by the famous law of Poynings. By Ermer Laws 3 
a parliament was to be holden once a year, and the lords and - 
commons, as in England, were the propoſers. This act, 
intended to alter theſe points, gave occafion to many doubts ; 
and indeed, it ſetms calculated for the purpoſe of not diſcloſ- ; 
ing its whole effect at once. Its principal purport, at firſt 
view, ſeeming to be intended to reſtrain the calling the par- | 
liament, except on ſuch occaſions as the lord liĩeutenant ang 
council ſhould fee ſome good cauſes for, that ſhould be | 
approved by the king. The words are, that from the 
next parliament that ſhall be holden by the king's 3 
% mandment and licenſe, no parliament be holden hereafter 
< in the ſaid land, but at ſuch ſeaſon as the king's lieutenant 
« and council there firſt do certify the king, under the great 
tc ſeal of that land, the cauſes and conſiderations; and all 
« ſuch acts as to them ſeemeth ſhould paſs in the ſame par- 
« liatent, and ſuch cauſes, conſiderations, and acts, af- 
« firmed by the king and his council to be good and expe- 
e dient for that land, and his licenſe thereupon, as well in 
66 affirmation of the ſaid cauſes and acts, as to ſummon the 
ſaid parliament under his great ſeal of England had and 


R obtained; 
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e obtained; that done, a parliament to be had and holden 
« after the form and effect before rehearſed, and any ee 8 
harper NE Egerer Ye 5 31 br 


"Tas firſt _ n fel of cis gc. was, 98 ded 


the law for annual parliaments, and made the lord lieutenant b 


and council, or the king who had the naming of them, with 


his council of England, the p opoſer to the two houſes of the 


laws ta paſs, at leaſt of thoſe that ſhould be ſo deviſed before 
the meeting of parliament, But the great doubt was, as there 
were no expreſs words depriving the lords and commons of 
their former rights, whether, when the parliament was once 
met, they. had not ſtill the old right of beginning other bills, 
or whether they were not reſtrained to the acts ſo certified and 


returned. By the preambles of ſome acts, ſoon after made, 


expreſſing that they were made at the prayer of the commons 
in the preſent parliament aſſembled, one would be inclined 


to think that the commons, after the aſſembling the parlia- | 


ment, had propoſed theſe laws. Certain it is, the latter opi- 
nion, ſupported by the miniſters of the king and his lawyers, 
gained ground. For, in the twenty-eighth of Henry the 
Eighth's reign, an act was made ſuſpending Poynings law 
with reſpect to all acts already paſſed, or to be paſſed in that 
parliament; the paſſing of which act was certainly a ſtrong 
confirmation of what was before doubtful againſt the houſe 
of lords or commons in Ireland, whether they could bring in 
bills different from thoſe tranſmitted by the council, fince 
here they both conſented to the ſuſpenſion of the act, to 
make valid the laws they had paſſed or ſhould paſs in that 
parliament, without that previous Pony. | 


Bur in the reign of Philip and Mary, by which time this 


opinion, before doubtful (for ſo it is mentioned in the act 
then made) was, however, to be maintained, and ä 
ened, as it added power to the crown. The act we at pre- 
ſent live under was made to prevent all doubts in the former, 
which was certainly framed in words calculated to create 


ſuch doubts, to be extended in favour of the prerogative. 


This provides, that as many cauſes and conſiderations for 
acts 
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aQs/ not foreſeen before, may happen hm ve Sr 
parliament, the lord lieutenant and council may certify them, 


1 and they ſhould paſs, if they ſhould be agreed to by the 


lords and commons. But the great ſtrokes in this new act - 


-were two, n 
the Seyenth's reign, that is, that the kin 8 and council 


England ſhould have power to alter the acts tranſmitted by 


the council of Ireland; ſecondly, the enacting part, that no 
acts but ſuch as ſo came over, under the great ſeal of Eng- 


land, ſhould be enacted; which made it clear, that neither 0 
lords or commons in Ireland had a right to frame or propoſe | 
bills to the crown, but that they muſt firſt be framed in the, 

council of Ireland, afterwards conſented- to, or alter- 


ed by the king, and the fame council in England, and then, 


appearing in the face of bills, eee | 
| by the lords and commons here. | e Wall op tne” 


-+ mt AE - : . "1 ” 


I l is true, ee 
and gained an approach towards their antient rights of be- 


inning bills, not in that name, but under the name of 


Heads of Bills, to be tranſmitted by the council; but as the 
council ate the firſt beginners of acts of parliament, they ha 

aſſumed a power of modelling theſe alſo. The Tegillature of 
Ireland is, therefore, very complicated. Firſt, the privy 


council of Ireland, who, though they may take the hint from 


the lords or commons, frame the bill, next the king and 
council of England, who have a power of alteration, and 
really make it a bill, unalterable, by ſending it under the 
great ſeal of England; then the two houſes of lords and 
commons, who muſt agree in the whole, or reject the whole; 
and, if it paſſes all theſe, it is preſented to the king for his 
aſſent; wie, deen is but nominal, as it was before obe 
tained, 
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ow ay: to che loweft Alfa) A We in 
a feudal Kingdom, who, indeed, were not an) part gts 
of the body politic, | any, bal, lr, tenants in an- 
tient demeſne, and villeins, on which I ſhall not much Sg 
as villenage i is wotn out both in England and. - Ireland 
though the two former are common in England, yet 5 
are none ſuch in this kingdom, T ſhall begin ach gal 
etough the 10 weſt Kind, as I apprehend che other two, 1575 the 
tacit conſent of their lords, have for Ages, from being vil- 


N guiſhed t e 


In a former lecture I gave it as my opinion, th „ while 
the nations of the north continued i in Germany, there T 2 
no ſuch order of men among them; but that the perſons 
ea thoſe people who were called fervi by Czar, and Ta- 
citus, were the predeceſſors of the ſocmen or ſecage tenants in 
the feudal monarchy ; though they. certainly had. notall the 
privileges the ſocmen acquired, and that, after their ſettle- 
ments in their conqueſts, this rank. was. introduced,, and 
formed out of their captives taken in war, in imitation of the. 
Roman flaves. In this I am ftrongly ſupported. by my lord 
Coke, who quotes Bracton, Fleta, and the Mirror, concern- 
ing their origin, to the following purpoſe. « The condition 
« of villeins who paſſed from freedom; into bondage in an- 
« tient time grew by the conſtitution of nations, and not by. 
« Jaw of nature; in which time all things were common to 
« All, and by multiplication of people, and making proper 
& and private thoſe things that were common, aroſe battles. 
And then it was ordained by conſtitution of nations (he 
«© means by the tacit conſent of civilized nations) that none 
&« ſhould kill another, but that he that was taken in battle 
© ſhould remain bond to his taker for ever, and he to do with 
him, and all that ſhould come of him, his will and plea- 
< ſure, as with his beaſt or any other cattle, to give, ' or to 

« ſell, 
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« fell, or to kill. And ; ordained fc 
of ſome. lords, W be nyt rern 
Wc life and members of them, 2s well as of 7 
Hh en pom ons tp 
« killed his villein ſhould have the fame judgment zs if he 
« had killed a fi capt eG 
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 Vuzexace, therefore, was a flats of Ervitad OW 
for the purpoſe of doing the moſt ignoble, r 
vile offices to the lord, according to hi ; will 
whenſoever called upon; ſuch as the inſt give 
of carryingand recarrying dung, and ſpreading it on his lord's 
land. Braden thus defines it, purum vilenagiun 
praſtatur ſervitium incertum indeterminatum, Abi 
terit veſere quale ſeruitinm, 'fiers debet mane, viz. Ui quis 2 
cere tenetur quicquid ei præceptum fuerit.. VP, On eee 
 ourable ſervice, the military one, was free, and its Jutics 
certain. The next in jank, the focage, wis fire, and its 
ne conn, e ant it dd. 


Or wol villeins' there were two nc » ks We 
3 of the lord and his heirs, which our law 
calls villeins in grit, and villas belonging 3 | 
bord, and who, in conſequence of the lands 
went over to the new acquirer, without an NATO 
Theſe were, in the Roman law, called | fervi erat iche, 
that is, ſlaves annexed to the ſoil, and by our lawyers vil 
lins regarded to a manor ; for manors were, antiently, thus 
diſtributed. After the lord had reſerved to himſelf a 
| contiguous to his caſtle, ſufficient for the purpoſe of his h 

and his cattle, the remainder was generally divided into four 
parts; the firſt for ſettling ſuch a number of military tenants 
as Wa pA Le ſuffioe to do the ſervice due tothe = 
ſuperior lord; the ſecond n 
lords demeſne, or, in lieu thereat, ih nud ex corn, cattle, ar 
ather things 2s ſtipulated by, im:; the third for villeins, for 
the, purpoſe of caring dung, felling timber > making en- 
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G and other ſervile offices; as required by the lord 2b 
his pleaſ ; and the laſt ſhare of land, was called the waſte, 
or commer, being generally woodland, and coarſe paſture, 
| the wood or the lords hunting, for ſupplying him with tim- 
ber at his pleaſure, and the tenants with reaſonable eftovers, 
as they are called, out of the woods, = three articles, 
houſebote for the ſupport and reparation r houſes, fough- 
bote for their utenſils of huſbandry, and Ffrebote for fewel ; 
95 and the paſture for the cattle of all the tenants, military, ſoc- 

age, and villeins in common. This was the uſual method 
of diftribution, not however into equal parts, for the demeſne 
and waſte were generally much the largeſt, nor always into 
the ſame* number of parts, for this varied according to the 
quantity and quality of the land, whether better or worſe, 
and e military ſervice reſerved, whether 85 or heavier. 


"Pro this diſtribution we may ſee that, in moſt manors, 


there was land, which, having been originally ſet apart to the 
uſe of the villeins, was called villein lands, which retained_ 
its name, and was liable to the ſame name, and ſervile ſer- 
vices, though it had come into the hands of freemen, who, 
conſequently, though free, might hold lands in villenage, 
and be obliged to do the ſame uncertain. ſervices as a villein 
was, Few freemen however, we may ſuppoſe, would ſubmit 
to ſuch uncertain burthens, and therefore when they took 
ſuch lands, the lord generally reduced the ſervice to a cer. 
tainty, and this tenure, becauſe of the low nature of the dy. 
ties they performed, was alſo, though abuſively, called vi- 
lJenage. But ſpeaking with propriety, it was ſocage, the te- 
nant being a freeman, and the ſervices certain, Certainty 
of ſervice being, as I have often mentioned, the grand cha- 
raQeriſtic that diſtinguiſhed the ſocage tenure from the mili- 
tary above it, and from villenage below it. 


Pe us now fee what kind of property this rank PP peo- 
ple had in their perſons, their lands and their chattels ; for 
from what has been already obſerved, ſome Kind of property 


eas have had, or 25 could Wor: Have . *the 
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ſervices. | And the firſt. rule 33 reſpect to every 
perſon but his lord alone, a villein was perfectly a freeman, 
His life, his liberty, his property, were equally ptatected by 
the law, as thoſe of any other perſon. He could acquire, 
he could alien property, he could be plaintiff in all kinds of 
actions whatſoever ; but if defendant, he might plead his be- 
ing a villein. As to his lord, his caſe was very different. 
His life, indeed, his liberty, his limbs, were under the pro- 
tection of the king; and if in theſe he was injures by his 
lord, the lord ſhould be puniſhed at the ſuit of the king, as 
in the caſe of any ather ſubject, but not at his own: ſuit, 
However, there were two excepted caſes, where the law (for 
they moſt certainly puniſhed the two deteſtable crimes of 
murder and rape) gave a villein actions againſt the lord, 
namely, an appeal, that is, an accuſation in his on name of 
murder, where the lord had killed tae villein's anceſtor and 
an appeal of rape, where the lord had raviſhed: bis nief, for 
fo a bond woman, or female villein is called in our. law. 
And here, if the lord was found guilty, the villein, or nief, 
were by that judgment manumized for ever. For it would 
have been a glaring abſurdity, to have afterward truſted them 
in the power of the heir of that lord, whom they had hanged. 
Neither had a villein, with reſpect to his daughter, the ſame 
power of diſpoſing her in marriage without the lord's conſent 
as he had of his ſon. And this diſtinction was founded up- 
on ſolid reaſon, for the ſon of a villein, after his marriage, 
and his iſſue, continued in the ſame plight as he was in be- 
fore, villein to the lord; but the daughter, by her marri- 
age, paſſed into another family, and her iſſue were either to 
be freemen, if her huſband was free, or villeins to the other 
lord, if her huſband was ſuch; ſo that the lord had a very im- 
portant intereſt in ſeeing his villein's daughter married to ano- 
ther villein of his. This previous conſent, however, wore 
out by degrees, and by the cuſtom of particular places, a 
certain ne was all that the lor could claim for the N 


Wirrn 7 to the lands the villein held: fem Hir lord, . 
dow to his chattels, of, perlpoal fortune, he was only 
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reſume the one, or take poſſeſſion of the other when- 
ever he pleaſed; but in the interim they were the villein's, 
and he might convert the proſits of them to his on uſe, un- 

leſs they were alſo in being and ſeized : the ſeizure of them 
being what made the abſolute property in the lord. 'AneSthe 
caſe was the ſame with reſpect to purchaſes, or acquiſitions 


of lands or goods ; for before the ſeizure, or ſome other pub. 


lic act equivalent thereto, the villein might alien than a8 
well as the goods he had held before at the will of the lord, 
and the alienation was good againſt the lord, and the reaſon 


ol this was undeniable; For it would have put à total ſtop 


to all commerce both of goods and land, if every buyer was 


5 pbliged, at his peril, to make enquiry, and to take notice 


whether the ſeller may not poſſibly, i in truth, be a villein to 
ſome one of the many lords in the kingdom; and it would 


have been highly abſurd to allow the lord to ſeize the lands, 


or goods in the hands of the purchaſer, when he might 
ſeize the purchaſe money likewiſe in the hands of his villein, 


the ſeller, I ſay it is the ſeizure, or ſome other public act 
equivalent thereto, that veſts the property in the lord; for, 


in all caſes, an actual ſeizure was not ee ee in- 
D N wh | 


Ix thevillein urchins land in — in fee "RY fee 
tail, life, or years, the lord ſhould, if he had a mind to make 
them his, enter and claim them; or if, for fear of danger, he 
dare not enter, ſhould come as nigh to the land as he dare, 
and claim them there, And this was ſufficient to veſt. the 
eſtate in the lord, according to the nature of the eſtate the 
villein had in it, and to defeat a future purchaſer z even 
though the lord ſhould ſuffer the villein to continue in the 
poſſeſſion. For the purchaſer is obliged, at his peril, to take 
notice of all legal acts of notoriety done, reſpecting the 
land he purchaſes. But if the villein purchaſes land not in 
| poſſeſſion, as ſuppoſe a remainder, or ks where there 

is a prior eſtate for life or lives, or in tail, in another perſon 


in being; here the lord cannot enter "for that would be 
diſſeizing, . 


0 


nn WR 
* x 4 . 
6 1 * $ 3 


ena LAW Sor ENGLAND ws. 


diſſeizing, and doing ns te e iswvellade dens of the 
freehold; and if he waited till chat ęſtate was ſpent, and the 
remainder or. reverſion, was to come into ꝓoſſeſſion, the villein 
might have aliened them beſore, and ſo defeated his lend. 
He ſhould, therefore, in ſuch caſe, come to the land, and 
claim the reverſion or remainder, as his villein's -purchaſe. 
And this act preſently is ſufficient to veſt them, the revetſion 
or remainder in him, and to defeat a future purchaſer, 80 
if a villein purchaſed an advowſon, or preſentation to a liv- 
ing, where the parſon of the church is living, the lord can- 


not preſent, which is the proper act to gain. poſſeſſion of the 5 


advowſon. For the church is full of an incumbent, but he 
ſhall come to the church, and claim the advowſon as his 
villein's purchaſe; and this veſts the advowſon in him, and 
will defeat a future alienation by his villein. In the ſame 
way with reſpect to goods; the lord may either ſeize them, 
and retain them in his own hands, or may come to the place 
where they are, and openly claim them before the neigh- 
bours, and ſeize a part of them in-the name of the whole 
goods his villein hath ; and this ſhall veſt the property in 
him, though he leaves the poſſeſſion Mill in his villein ; and 
if he adds the words or may (have; it veſts the property of 
goods e r Ne een lands. 


From this power of the lord as to his villein's RESO | 
it appears the villein can bring no action relative to property 
againſt him; for all ſuch actions, being either to recover 
the thing itſelf, or damages for the wrong done, in both 
caſes, it would be uſeleſs, and improper, For, inaſmuch 
as the lord had right to take, the taking could be no injury, 
and to give damages even for a perſonal injury would be 
abſurd and nugatory, ſince the lord might immediately, as 
ſoon as recovered- rightfully, retake them from his villeim 
Therefore Littleton ſays, a villein cannot have an appeal 
of maim againſt his4ord that hath maimed him.“ For, 
as the law then ſtood, maim was only puniſhable by ſine and 
impriſonment; at the ſuit of the king, or by damages, in 
an appeal of maim, at the ſuit of the party. Neither could 


ern an appeal ä though that of- 
eg 
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7 Fence, with reſpect to a freeman, was capital; for the lord 
R having a right to take, could not be guilty of robbery. 
However, there was one excepted caſe, wherein the lord 
could not take things out of his own. villein's hands, and 

vherein the villein alſo might maintain an action againſt 

him; but then, in this caſe, the villein acted not in his 
_ own right, but in that of another, in autre droit, as our law 
ſays, which was when a villein was made àn executor. For 
here he ated not in his own right, but as repreſentative of 
his teſtator, for the performance of whoſe will, and for no 


other purpoſe, he had allowed to him this poſſeſſion * 
his lord, and this right of ation againſt him. | 


Luxx us now ſee how many different ways a mow might be 
a villein, how many ways the villenage, or its effects, may 
be ſuſpended, and how many ways it might be totally deſ- 


Now a man might be a villein either by birth, or become 
ſuch by his own act. With reſpect to birth, our law con- 
ſiders only the condition of the father, whether free or villein, 
contrary to the civil law, where the maxim is partus ſequitur 
ventrem. Our rule ſeems more agreeable to natural reaſon, 
as the huſband is maſter of the family, the head of the wife, 
and ſuppoſed, at leaſt, the principal party in the production 
of the offspring. Yet the Roman law is not therefore to 
be charged with abſurdity, it proceeding on a principle pe- 
culiar to itſelf, namely, that they allowed no matrimony 
but between free perſons, a cohabitation between two ſlaves, 
or between a ſlave and a free perſon, was called Contyber- 
nium, not Nuptiæ, nor Matrimonium ; and to ſuch a com- 
merce their law did not give ſuch continuance, or entire 
credit, as to preſume the father to be certain. A freewoman 
who ſo far diſgraced, herſelf as to cohabit with a ſlave, they 
ſuppoſed equally guilty with others; and therefore, as the 
father was uncertain, in favorem libertatis, they preſumed 
him a freeman. And, on the contrary, though a freeman 
cohabited with a ſlave, that law gave no credit to her con- 
ſtancy, but rather ſuppoſed the iſſue begat by one of her own 
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rank, another laue. But in England, if th father was fres 
or dave, the iſſue was ſo; for our law admitting ſuch mar- 
riages as good ones, upon the maxim, whom God hath joined 
let not man ſunder, gave them an entire credit. What then 
ſhall we ſay was us caſe of baſtards, where the father was 
entirely unknown, and who were filu nullius. Some old opi- 
nion in England indeed held, that if the mother was a neif, | 
becauſe ſhe was certain, the iſſue ſhould be a villein but 
this doctrine was exploded, and it was ſettled that, as the 
child was, by our law, to follow the rank of his father, and 
who that was, was entirely uncertain, it ſhould be univer- 
fally preſumed in favour of liberty, that the father was a 
freeman, whatever the mother was. A baſtard, theref ore, 
could not be a villein, but by his own act; and howa man 
could become ſo I hall next proceed to ſhew. 


THERE was then but one way for a freeman born to be- 
come a villein, I mean in the latter ages, when the practice 
of making ſlaves of captives taken in war went into diſuſe, 
and that was by bis admiſſion and confeſſion. For volentj 
non fit injuria is a maxim of all laws, and in the antient 
times of confuſion, it might be an advantage, at ſome times, 
to a poor freeman to put himſelf, even in this law manner, 
under the protection of a lord that was both powerful and 
humane. But ſo careful was the Engliſh law of liberty, that 
it did not allow every confeſſion or admiſſion to conclude a 
man againſt liberty, but ſuch an one only as could not pro- 
ceed from miſtake, inadvertence, or conſtraint. The con- 
feſſion muſt be made in a court of record, and entered on 
record. Then indeed was it concluſive, for it is a maxim 
of our law, that there is no averring againſt a recotd, that 
is charging it, or the contents thereof, with fal ſchood. For 
if that could be, property could never receive a final deter- 
mination, 'nor a man be certain that the ſuit that he had ob⸗ 
ine! gde; not t be renewed againſt him. 


Bor the law went farther: in its precautions, and would 


not ſuffer : any confeſſion, eyen in a court of record, to deſ- 
* 
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troy liberty, If a man came voluntarily into ſuch 20 
and made an extrajudicial confeſſion, that i is, where jen 
no ſuit depending, and conteſted in that court, it could not 
bind him. The confeſſion, to bind, muſt be made in ſuch 
2 court, and in a fuit litigated there ; ſo that there might be 
no room afterwards for pretending 6 error, conſtraint, 
or terror. Thus, if a ſtranger brought any action againſt a 
man (for if the lord brings any action, except one kind on- 
ly, againſt his villein, he, the villein, is thereby manumized, 
as I ſhall obſerve hereafter) I ſay, if a ſtranger, A, brought 
an ation againſt B, and B, to bar A, of his ation, pleads 
on record, as he may, that F is villein to C, this confeſtion 
ſhall bind him, and he ſhall be C's villein, though he was 
in truth a freeman; yea though A, in that very action, had 
replyed that B was a freeman, and had even proved him 
fuch : and indeed this was but a juſt puniſhment for his 
fraudulent attempt to deprive B of lis action. 


AGAIN, if a lord, claiming Ne his villein, 
bring the writ called native habende, the proper one to prove 
this fact, that the defendant was his villein, and the defen- 
dant confeſſes himfelf judicially ſo to be, he and his iſſue 
are bound, though he was free before ; or if the defendant, 

in ſuch caſe, pleads he is a freeman, and the lord, to prove 
him his villein, produces the defendant's uncles, .or couſins, 
who ſwear, that they and their anceſtors, from time eee 
morial, or from a time antecedent to the ſeparation of fami- 
ly, have been villeins to that lord and his anceſtors, what-- 
ever becomes of the original ſuit, they themſelves thence- 
forwards are the lord's villeins; and though they were ig 
truth free, it is but a juſt r Kaan as I obſerved before, 
for their foul attempt of reducing their kinſman to flavery, 
However, as we mult allow that every man is fond of his 
own and his poſterity's liberty, we muſt accordingly believe 
that theſe inſtances of freemen becoming ſlaves v 
were very rare, and, that the majority of villeins were ſuch 
as were fo by birth. Before I leave this head, I ſhould ob- 
ſerve that, with reſpect to the iſſue of men becoming vil-, 
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ns by their own confeſſion, the iſſue born after the con- 
7250 alone were bond, as being ſo born, and that the chil- 
o eee 


2 endete evana Oey be coded; {iced by many 
means, but alfo might be ſuſpended 67 4 time, and after- 
wards revive, The fuſpenſion aroſe from ſome ſubſequent 
obligation the villein, or nief, happened to lie under, which 
the law conſidered, and favoured more than the lord's right 
in his villein, or nief; therefore, if the king made a villein 
4 knight, ſuch à creation, being for the defence of, and w 
encreaſe the military ſtrength of the realtn, and the 
obliged to ſerve accordingly, his Rate of villenage was ſul- 
pended, not deſtroyed, For, if he was afterwards degraded 
from his order, he Became the lord's villein again, ſo if a 
villein became a monk profeſſed, now was he obliged to live 
entirdy i in Bis monaſtery, and ſpend his time in prayers, and - 
other ſpiritual exerciſes, duties inconſiſtent, with kis ſervice 
4 4 villein; and thaſe' being performed to God were prefer 
red to the intereſt of the lord ; but if ſuch. monk was de- 
rand, that is, degra d From his order, a d turned out, 
His monaſtry, he became a ſecular man again, and thelard's 
right revived. © But if a Alleis 8 cular prieſt, he, 
not being confined to a monaſtery, nor his whole time dedi- 
cated to the { ice of God, he is {till a villein and obliged 
to attend his tor | at all times, when the ſtated times or c- 
s of Fen new. "duty do not employ - bim. So if a nief 
marries a f recman, the right of the hufhand in his wife, as 
founded on the Jaw of God and nature, is preferred to the 
lord's, though prior, which is founded only, on the conſti- 
tutions of nations: ſhe, therefore, is privileged, and a 
freewoman during the coverture : but if the huſband dies, 
or a divorce happens, then is ſhe a nief again. But it may 
be aſked, ſhall che lord thus, without any fault of, or: con- 
ſent from him, be, by the act of others, deprived, even for 
a time, of his right in his villein, and the advantage thence 
n. I anſwer, though the law, for the public good. 
| | ſuſpended 


\ 
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ſuſpended the villenage, it did not leave the lord without re- 
dreſs for the wrong done unto him. | For, in the caſes of 
profeſſion and marriage, the lord ſhall have his action againſt, 
and recover the damages he may ſuſtain, from the abbot _ 
who had admitted his villein a'monk, or the huſband who ; 
married his nief; but againſt the king who has knighted, 
his villein, he cannot have an action, for, according to the 
principles of the feudal law, to bring an action againſt. the 
King is a breach of fealty: it is charging him with injuſtice, 
and with breaking that mutual bond, whereby | he is tied to 
his vaſſals as ſtrictly as they are tied to him. But he ſhall 
not be without remedy. He ſhall have his action, and. . 
cover damages againſt thoſe, who by their aid, advice, eoun- 
cih or recommendation prevailed on the king to make his, 
villein a knight. Coke mentions two ;caſes more, wherein 
I cannot ſay ſo fully. as he ſays, the villenage igel is ſuſpend- 
ed, as that the effefts thereof are ſuſpended, as to a certain. 
place ; and both theſe are in honour of the king, one is when 
2 villein eſcapes from his lord, and has continued for a year 
and a day in the demenſne of the king, doing ſervice to him 
as his villein. The lord can neither ſeize him, nor 
bring a writ of natiuo habende againſt him while he continues 
in the royal demeſne. The other is where. a villein is made 
z ſecular prieſt in'the king's chapel. i lord cannot leine 
bim! in n the preſence of 1250 king. 
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Wr ſhall next have a more REY fibjeas and d by 
confidering the many ways the law of England hath contriv- 
ed to deſtroy villenage, have the pleaſure of obſerving its 
natural bent toward the equal liberty of mankind, and how: 

It rejoiced to ſhake off the ſhackles of ervieude, even, in 
thoſe Gays wn it admitted it. 8 | 
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\ ELATIN ee the einge 88 + 
of the antient judge Forteſcue, .who wrote a. treatiſe, 
on. "the grounds of the Engliſh law, for the inſtruction of 
his pupil, the unfortunate ſon of the unfortunate king Henry 
the Sixth. Ab homine, & pro uitis intraducia oft ſervitus, ſed 
| a Des hominis indita eff nature; 'quare ipſa ab honune- 
ſublata ſemper redirs gliſcit, ut facit omne gud libertate natural 
priuatur. We are now to fee how, and in how many ways, 

our law favours this natural propenſity to liberty. And the 
firſt and plaineſt is a direct enfranchiſement, or, as the Ro- 

mans called it, manumiſſion. This, in the ancient times, 
before writing was common, uſed to be done, as all their 
important acts, (for the better preſerving them in memory) 
in great form. Qui ſervum ſuum liherum facit, in ecclgſa, vel 
mercato, vel cmitatu, vel hundreds, {that is the county court ar 

hundred court.) coram tſtibus, & palam faciat, et liberas ei bias, 

& portas conſeribit apertas, & lanceam & gladium, py oo 

berorum arma in manibus ei panat. But after the uſe. of writ- 

ing became common, the method was by the lord's deed - 

(mentioning him to be his villein, and expreſsly infranchiſ- 

ing him) ſealed. by the lord's ſeal, and atteſted t . 

en as dur dec, between ne 1 ns 


n 180 farthes. I ſhould 1 the 3 of hs: 
Engliſh laws. to liberty in that, by it all manumiſſion, of. 
what kind ſoever, was abſolute and irrevocable. + Once a 
freeman, and ever ſo; whereas by civil law, a freedman 
was bound to many duties towards his patron; - A relation 
between them ſtill ſubſiſted, and if he was guilty of ingra- 

titude, that is, of any of the many offences their law vel 
ed as ſuch, he was again ts be reduged to; erf. . 


Bur beſides this ſpecies of expreſs enf; 8 there 
were many implied ones. Firſt, by the act of the lord alone, 
and others by conſtruction of law, upon the act either of 

lord 


* 


moſt ſtrongly againſt himſelf! As if the lord gives land to 
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lord or villein. By the act of the lord alone, namely, if he 


Ks had entered into any ſolemn certain contact with his villein, 


giving him thereby either a permanent right of property, or 
2 power to bring an action againſt his lord. In ſuch caſes 


be was inſtantly manumized, without expreſs words; for, 65 


otherwiſe, he could not have the benefit of the gift intend- 
ed, and the lord's act, in ſuch caſes, ſhould be ce 


oy > 


his villein and his heirs, or to him and the heirs of his bo- 
dy, or to him for life; immediately on the giving li . 


and ſeizin, which was, as T have often obſerved, what com- 


. pleted an eſtate of frechold, and made it irrevdcable; the 
villein became free, Otherwiſe he could not enjoy the be- 


neſit of een. or proteRt je agairiſt his lord. | oY | 


Wu dune was s eig If che hors de i any" certain 
ptoperty, as a' bond for payment of à ſum of money, or 
a yearly annuity, or a leaſe of lands for years. The villein 
could not ſecurely enjoy the benefit of the gift, without be⸗ 


ing able to bring an action againſt his lord, and conſequent- * 
ly being free againſt him. Vea, though the annuity or leaſe 


of land was but for years, the manumiſſion was abſolute for 
ever, and not ſuſpended for the years only; which was differ- 
ent from the caſes I put in my laſt lecture, of villenage be- 


ing ſuſpended by the act, not of the lord, but another per- 
ſon ; but here where the lord himſelf, by his own act, ſet 


dim free, though but for a time, he was free for ever. But 
if the lord gave his villein lands to hold at will; this be- 


ing of the ſame nature with the proper holdings of villeins, 


and the lord having reſerved in his own breaſt 'a power of 
ouſting whenever he pleaſed, the villein gaining thereby ng 


certain property, nee in 17. yr AHF far war 


ſeen; a man u bay beenfranchiſed without 'expreſs 
words, by conſtruction of law, operating on the act either 
of the lord or villein. If a lord had a mind to diſpoſſeſs 


dis villein of lands, or of goods, he had a right to enter on 


the 


. 
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it was hard Wat the lord ſhoult ſuſter. 5 fie 4 
when be, ſaw the, villein ready: to-appeat, -rinpfuir himſelf 
| that is, deglins appearing; and chen the-villeia- aid e % 
appear, and therefore. was. not enfranchiſed. ut ir 1 5 
ad hes ſuffered his villein to appear;atid-evtniee 
ly gnabled him. e plead againſt him, he malt have abided :e: 
ee could. ina — him:.n's r wo 
W l «if 26 N 73 * en is Kan „ . 1 =. 
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cauſe he might be entitled- to 
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ges. e a diſtinction is to be taken, whether 
dhe villein was, before the appeal brought, indicted at the 

| ſuit of the king for the: ſame offence, or was not. If he was 
not; the acquittal ſhewed the proſecution to be malicious, 
and the villein vas entitled to recover damages, and ſo to be 
free. But if he had been indicted, there were no grounds 
to ſuppoſe the appeal: brought maliciouſiy. The finding the 
indictment by the grandi jury was a preſumption of his guilt. 
The lord hadi a rational ground for bringing his appeal, and 
he had a tight to bring it for the puniſhment of his villein, 
if guilty, - Otherwiſe he could not have him hanged, forthe | 
indictment at the king's ſuit miglit not be proſecuted, or the 

1 king might pardon. In ſuch caſe, therefore, there being 

no malice preſumed, the law gave no damages, and conſe- 
quently no enfranchiſement. But the lord's bringing the 
writ called Native habendo againſt his villein, namely, claim- 
ing a man to be his, as ſuch, was no enfranchiſement, for that 
would defeat the ends of the fuity and tho' the law allowed 
the lord a power to. ſeize his villein without further ceremo- 
ny, it did not preciſely. compel him to that method only, for 
his villein might be at too remote a diſtance, or under the 
protection of perſons too powerful; But if, after appearance, 
the lord ſuffered himſelf to be nnn in this aſa, it 
was an enfranchiſement. 6 


Tus u. Likewiſe, enfranchiſed i in ſome eaſes on the 20 
of the villein himſelf, as if the lord had been found guilty, 
in an appeal of murder, brought by his villein, or of rape 
by his nief; but theſe I mentioned:in the laſt JeQture, and 
the reaſon is 2 


By all theſe various ways the number of villeins iden- 
bly diminiſhed, and the number of freemen continued to en- 
creaſe in every reign; but what gave the finiſhing ſtroke to 
ſervitude were the confuſions occaſioned by the two con- 
tending houſes of York and Lancaſter; when the whole 
kingdom was divided, and every lord obliged, even for his 
own ſecurity, to take part with one fide or the other; and 
when once engaged, neceſſitated to ſupport his party with 


his 


9 n 4 l r i "A 
Re i. 4 $% 4 a ö 
«© ap * * * 3 : n = wee” : 1 1 : 8 * * 


PL, R Hee . 


Leer 4 se ENGLAND. 1 


kis whole force: Villeins were, therefore, emantipated in 
prodigious numbers, in order to their ſoldiers.” 
Many of ſuch, alſo, who had not been formerly emancipat= 3 
ed, in thoſe times of diſtraction, fled for ſelf-preſervation do he 
London, and other cities, where, being abſent from their 
lords, they were looked upon as free; and where they gene- 
rally canlthiied; even after theſe troubles had ceaſed, unknown 


to the heirs of the antient lords; and in conſequence, for” 


want of proof of their ſervitude within fifty years laſt paſt, 
(which was the time of limitation for this action) molt of 
them and their poſterity became free. When things after=. 
wards became compoſed, undef Henry the 'Seventh, : 
of theſe perſons were by the heirs of their former lords . 
claimed, and. recovered as villeins, though, undoubtedly,” 
the far greater part eſcaped undiſcovered. Bur even in thoſe 

actions that were brought, both judges and Juries were hery 

favourable to the perſons clajmed ; the juries out of favour” 
to liberty, and the judges I preſume, following the policy . | 
of that reign, one of the great objects of which was the de- | 

preflion of the great lords; to Which nothing could mote 
contribute than the leſſening the number of the perſons who | 
were held in ſuch ſtrict dependance by them, and the profits 


of whoſe induſtry they nnen | 
wealth and their power. 


AxoTHzs thing which had, bes bass tu pate; Ke" 
ſened their numbers, was the riſe of copyhold tenants. 
Theſe are perſons who are ſaid to hold lands ar will, but . 
cording to the cuflom of a manor, and thoſe aroſe from the vil- 
lenage tenants, as I conceive, by the following means. 
When a ſucceſſion of mild and humane lords had negledted, 
for a long time, to ſeize their villeins goods, or to exact vil- 
lein ſervice, ſo that no memory remained of their having 
made uſe of ſuch a practice, they came to be conſidered in 
another light, and became exempted from that ſeizure by | 
preſcription. For the lotd claiming a villein in a native ha- 
bends, muſt plead, and prove, that or his anceſtors, had ©: 
exacted ſuch ſervices, from the perſon claimed, or his an- 
ceſtors, otherwiſe he Failed. "Therefore, in the caſe I have | 
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gw ſhall e .be i: 2 


di the practice of his/predecefſors; and. revive his rights, 

uld not recover them for want of pioof ; and theſe. per- 
— ſo long indulged, became freemen. However their 
lands, (they being only tenants at will) might ſtill be re- 
ſumed, until, at laſt, they got, likewiſe, by the ſame kind of 
preſcription, a permanent oe in e in . 0 J. 5 


17 CG {1 28 


47 


2 aJord had 8 eee certain e it was, 
as. I before obſ⸗ ved, an abſolute manumiſſion for ever. But 
ſome lords, either in. reward for ſervices done, or out of 
bounty, gave many of thoſe underling tenants, if not an 
abſolute right to their holdings, at leaſt, a, fair claim and 


title to a permanent eſtate, which, in honour, the lord or. 


his heirs could. not defeat, and yet kept. them in a particular. 
kind of dependance, between freedom and abſolute yillenage. 
But the ueſtion was how this was to be done; for if the 
lord had giyen him a deed, to aſſure him the lands, and ſo 
entered into a contract with him, he was entirely emancipat- 


ed. The way was then for the lord to enter into the roll of 


his court, wherein he kept the liſt of his tenants, that he 


had given ſuch an one an eſtate at will, to hold to him and 


his heirs, or to him and the heirs of his body, or to him for 
life or years; and theſe directions, being conſtantly e | 
with, grew Head of time into eſtabliſhed rights, and 
they came to be called tenants as will, "IF. to fue Fon q 
ef the manar. | W— 


Tur were Rill called | tenants at 'will, — they had 
been originally ſuch, for they were never conſidered as, nor 
called, freehoiders, until very lately, in one inſtance, they 
were admitted to vote for members of parliament, and their 
votes allowed by the houſe of commons. This deciſion 
greatly exclaimed againſt by the tories, who were foiled by 
this reception, as proceeding from a ſpirit of party, and as 
being contrary to the rules of the antient law, as it certainly 
was. But, on the other hand, it was agreeable to common 
reaſon and Juſtice, a" to the ſpirit and principles alſo, 


2 


either of lord or tenant; upon the change of the lord by the 
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though not to the practice of he antient conſtitution, For 


when Edward the Firſt lays down this maxim que al an 
pertinent ab omnibus debent trattari, what reaſon can be aſſign- 


ed why a eopyholder for life, who has a valuable, and às cer- 
tain eſtate, in fact, as a freeholder, though wallet by diffe- 


rent name, and who contributes equally to the taxes and ex- 
pences of tlie government, ſhould not have equal; privileges, g 
and be equally intitled to be repreſented. Fhey are called | 
copyboldert, from the evidence they had of their titles The 


evidence that freemen had of their eſtates in land was either oe 


a deed, if the grant was by deed, or if it was without deed; 
the Avery and ſeizin, atteſted by the witneſſes preferit;- hut 
the copyholder had no deed, neither was livery and ſeizin 
given to him, as he was originally but a tenantat will. His 
evidence, therefore, was à copy of the rule entered in the 
lord's court roll, ee ene and from hence was 
Winne Parte ze a rh * Wen bee wen wy 


Taz peculiarities attending ihis kind = 2 that dic 
tinguiſhed it. from other tenures, aroſe from their being con- 
ſidered as tenants at will. Hence aroſe that antient opinion, 
that if a lord ouſted his copyholder, he could have ng reme-. 


dy by action in the king's court againſt him: But had this ... | 1 


been the law that ſince prevailed, all copyholders had been 


long ſince deſtroyed, Therefore, in Edward the Fourth's' '* + 


reign, it came to be ſettled, that if the lord turned out his | 
copyholder, he might well maintain an action of ejectment 


againſt, him, as a tenant for years could, or elſe he might 
ſue the lord in equity to be reſtored. | 


From the ſame principle of fs tuving has in date at 
will, aroſe the right of the lord to a fine, upon the change 


ws #* "1 


act of God only, that is, by his death; upon the '6Þ 
the tenant, either by the act of God, by his death; vr by his 
own act, by his alienation. But the tenant paid no fine” 
on the lord's alienation; for if he was ſo to do, he might be 
ruined by being frequently charged. Theſe fines were an 
acknowledgment of the lords ancient right of removing thawp 
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„% A cla pe ag: How- 
ever, he was not allowed to exact an unreaſonable one, for 
if fo, the tenancy would have been abſolutely in his power, 
rt 6s $9 je 
annoy r / 


Zola e e eee brd allen 
directly they could not, being eſteemed but tenants at will, 
yet what they cannot direMly do, they may indirectly, by 
| certain forms ; that is, by ſurrendering to the lord, 
to the uſe of ſuch a perſon, and then the lord.is, in equity, 
compellable to- admit into the copyhold the perſon for whoſe 


uſe it is ſurrendered. Theſe ſurrenders are either made in 


the manor court, or out of it. If made in court, it is im- 
| mediately entered in the court roll; if out of court, it ſhould 
be preſented at the next court day, and then entered. The 
ſurrender out of court muſt be made to the lord himſelf, or 
to the ſteward of the-manor, or it is not good; except in 
ſome particular manors by cuſtom, where it may be ſurren- 
dered to the lord's bailiff, or to two or more of the copy- 


By holders, who are to preſent it at court, When a ſurrender 


was made, the lord was only an inſtrument to hand it over, 
and therefore muſt admit that grantee into ſuch eſtate, and 
no other, whom the grantor had appointed in his ſurrender. 
In many caſes a court of equity will ſupply the want of a 
ſurrender. | f | 


CopynoLDpars calls. not deviſe their 1 lands 6 will for 


two reaſons, Firſt, that, in general, lands were not deviſa- 
ble till the reign of Henry the Eighth 7 and for another rea- 
fon peculiar to themſelves, that, being called tenants at will, 
they were not looked upon to have a ſure and permanent 
eftate. But when after the invention of «ſes, a way was 


found out to evade the general law, and to make lands go by 
will, by the owner granting his eſtate to another for the uſe 


of himſelf, the grantor, for life, and after, for the uſe of 
ſuch perſons as he, the grantor, ſhould name in his will; and 
when courts of equity were found diſpoſed to oblige the gran- 
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to the uſe of the copyholder's laſt will z and then the lord, 
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aſter his death, was obliged to admit ſuch. perſons as he ap- 


pointed in ſuch his will, and in the mean time, the copy- 
holder enjoyed during his life, for the ſurrender only did not 


transfer the eſtate, except it was to the lord's own uſe. If 


to any other uſe, the lord was but an inſtrument, and the 
land remained in the ſurrenderer -until the admittance of the. 
new tenant, yr ps WR? DR AGILE 


ANoTHER, pe hs witeg * the ſame Gree, there 


being tenancies at will, was, that neither the huſband could be. 


tenant by the courteſy, nor the wife tenant in dower. The 


reaſon was, that every eſtate at will determined by the death 


of the tenant, neither could an eſtate tail be created of a 
copyhold ; for the ſtatutes De Donis extended not to them, 


f _ therefore, if a gift was made in ſuch words as would, 
" at this day, create ſuch an eſtate, it would be in the nature 


of a fee fumple conditional at common law. However, by 
ſpecial cuſtom in particular manors, copyhold might be en- 


tailed ; might go to the tenant by n 
wife might be endowed thereout. 


Tnus much I have thought WR to ſhew * 3 
nature of this tenure, and of its origin. More would be 


needleſs to ſay here, as there are no ſuch in this kingdom, 
though the law relating to them makes a conſiderable part 


of the law of England. For the fame reaſon I ſhall 2 89 
ſhort as to the tenants in antient demeſne. 


Laus in antient demeſre are the eſtates that the king had, 


as king, to ſupport his family, and other expences, and were 


antiently unalienable. They were the lands of Edward the 


Confeſſor, and the Conqueror. But as the king could not 
make profit of them himſelf, they were given to tenants of 


two kings, freeholders and copyholders. The law with 


reſpect to them ſtands as it does with other freeholders and 


copyholders, e 
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They are not to pay toll, or paſſage money for goods bought 
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The general reaſon- of theſe /privileges was, ie des; 


holders were originally ſocage, and the copyholders the vil- | 
tenants, of the king, and had theſe privileges granted 
to them, becauſe they were ſuppoſed-conſtantly.employed on 


the king's land, to furniſh him with corn, cattle, and other 4 


neceſſaries; and their privileges have continued, though the 
ſervices have been changed into money, and the eſtates al- 
moſt all alienated from the crown. Theſe are principally as 
follow: they are exempted from all burthens and taxes laid 
on by parliahent, unleſs ſpecially named. They 
are not to be taxed for the wages of the knights of the ſhire. 


and ſold in markets, for all things concerning huſbandry and 
fuſtenance. They are not to bs/impleaded in any court, only | 
in their manor court,” nor to be ſummoned as jurymen, with 
. e e like nature, mee. 
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narchy, and given a general account of e | 
people of which it was compoſed, and of their diſtinct rights 
and privileges, it will next be proper, agreeably to what I 
firſt propoſed, to obſerve, through the ſeveral reigns, - the 
progreſs of Engliſh law, and by what ſteps and gradations 
it is come to differ ſo widely from what it was in its original; 
not, indeed, to go minutely through all the alterations 
made, for that would be a taſk that could not be confined 
within the. compaſs of theſe lectures, but to point out the 
great and conſiderable changes, which had extenſive influ- 
ences, and contributed to give the law a new face. But 
before I enter upon this, it will not be amiſs to look back a 
little, and to ſay ſomething with reſpect to the law in the 
Saxon times, ſince much of that remained after the conqueſt, 
en PRES our len at this dg, 


Tus Saxons, being a German nation, Mü 3 
England the cuſtoms of that country, cuſtoms very ſimilar 
to, and, in many inſtances, exactly the ſame with thoſe 
uſed abroad on the continent. However, with reſpect to 
their military policy, it was not ſo ſtrit and perfect as that 
of the Franks, occaſioned," as I ſuppoſe, by their greater 
ſecurity from ran For they had no reaſon to dread the 
Britons, having extirpated many, and expelled the reſt, ex- 
cept a few whom they kept in the meaneſt offices, in the 
nature of villeins. Wache was the authority of their kings 

| fo great as abroad, for the founders of the Kingdoms of the 
heptarchy were not kings in Germany, as the kings of the 
Franks and other nations had been, but only leaders of ad- | 
venturers; who voluntarily aſſociated themſelves, and there- - 
fore could have no authority but what their followers con- 
firmed upon them; and that i it was not very conſiderable, - 
appears from this, that every thing of gap mpoagant we. 
enn in their general aſſeniblies or wWittenagemats 
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Tusk Lines were ative, hawk e 7 the 
hae family (for to this alſo there were ſome. exceptions) 
were elected. Offa ſays of himſelf to his people, Elactus ad 
libertatis veftr@ tuitionem, non meis meritis, ſed ſola liberalitate | 
wveſtra. From the death of a former king to the election of ö 
a new one there was an interregnum, and even during theſe 
interregnums they made laws. For when the excellent king 
Brithric had — poiſoned by his queen, they enacted a law, 

chat if any future king ſhould give his wife the title of ' 
queen, he ſhould forfeit his dignity, and his ſubjects ſhould 
be free from their oath of allegiance ; and then they pro- 
ceeded to elect Egbert, Brithric's tenth couſin. And, in 


purſuance of this law, Ethelbald depoſed his father, for. 5 


giving that title to Judith of France, Alfred, indeed, was 
not choſen upon a vacancy, but claiming a part of the 
kingdom before the aſſembly at Swinburn, by virtue of an 
agreement with his brother Ethelred, that aſſembly annulled 

the agreement, as deſtructive to the nation, then threatened 
by the Danes, but enacted that Alfred ſhould ſucceed to the 
| whole, though Ethelred, and alſo their elder WRT Ethel- 


dert left ſons. 


1 * 


I xo it is generally ſaid that theſe three brothers ſuc- 
ceeded by their father's will, and ſo the Conqueror pretended 
a will of Edward the Confeſſor in his favour, but what had 

Ethelwulf to leave, but the little kingdom of Kent, which 
was aſſigned to him upon his depoſition. Beſides, his will 
was, that they ſhould ſucceed in caſe of iſſue failing, and 
they ſucceeded though there were ſons; and Alfred, who 
ſhould know his own title beſt, acknowledged he had re- 
ceived his crown from the bounty of the princes, elders, 
and people. Here I ſhould mention, that the kings had not 

a right to marry themſelves without the conſent of their 
xe; for of Alfred it is obſerved, that he did ſo, contra». 

morem & flatuta, not only againſt cuſtom, but againſt, r 
tive laws. To go through no more particulars ; it appears 
from hiſtory, that all the kings of the Saxon race were 


e eee eee, 


wot of ropl blood, and ti te, . 


- the lawful heir, had the kingdom been hereditary, was living; 


ſo was the Conqueror, en aner = 
2 Wan | | | 


To fs how: jullies ou inten ae Ja. 
the kingdom, for this-purpoſe was divided, into fires, thoſe | 
into hundreds, or, as we call them in this kingdom, baronies, 
and theſe into #ithings, ſo called becauſe they originally con- 
ſiſted of ten contiguous families, over which a t:thingman 


| ee Every man, in theſe tithings, was bound to keep 


the peace, not only for himſelf, but for the others of hi 


tithing z and if one of them committed a crime, the reſtt 
were obliged to ſearch him out, and produce him for trial; 


otherwiſe the tithing was grievouſly amerced. This diviſion 
of the kingdom into counties, and their ſubdiviſions, is gene- 
rally. aſcribed to king Alfred, That the diviſion of hun- 

dreds into tithings was his is undoubted ; and it is probable 
the diviſion of counties into hundreds. was his alſo; that 

the people, beggared by the Daniſh incurſions, might have 
juſtice rendered to them ' nearer, their own homes, without 
the expence, the fatigue, and even danger of travelling to 
the county town. But as to counties, they certainly were 
more antient. Juſtice could not be adminiſtered, according 
to the principles of the German policy, in a country ſo large 
as one of the kingdoms of the heptarchy, without its being 
ſubdivided; and accordingly, during thoſe times, before the 
union of theſe kingdoms into one, we find, in che old laws, | 


the een of 4 ae 


Bor though Alfred was not the felt makes of the divi- 
ſions, we are not therefore to charge the writers that give 
that account with falſity, Even before his reign the Danes 
had made ſettlements in England, in the northern parts. 
In the very beginning of it they reduced him to content 
himſelf with the countries ſouth of the. Briſtol channel and 
Thames, with the addition of Eſſex, which, in their ravages, 
they had thrown: into "the - pans confuſion. The reſt of 
England 


1 4 * 4 2 * © 5 4 8 
« 4 8 * 
* 
F 4 e . 5 P 18 
# * * NA P \ 8 * N Wy. — #% 74 = 
. x ** r . ra. ih. 4062: 
= a 4 * . 1 8 4 : * 8 g „ x 
* * 8 . . . BE «A Sous 7 


end win feta dt puch be 8 an 5 
ſeveraliyears, they fixed themſelves, until at length this 


e 


great prince, to whom no king, I may ſay, no man, whom | 


. Ns hiſtory has recorded, was ſuperior, either for piety to God," A 
for a ſtrict love of juſtice, for a fatherly aſfection to his peo- 
ple, for heroiſm in battle, for fortitude of mind (that n 


deſpaired in the loweſt ſtate of his affairs, when all ſeemed" 


5 defperate) or for a wiſdom capable of directing upon every 
occaſion the proper meaſures to be taken by the ſtate over” 


which he preſided; I ſay, until this great prince trampled 
his enemies under his feet, and obliged the Danes, who had 


fo long looked upon him with contempt, to ſue to become 
dais ſubjects, and to receive the lands they had uſurped, from 
dim as their king and lord. For to epel them was impoſſi- 
dle, and if it had been otherwiſe, and the matter had been 
effected, they had committed ſuch maſſkeres in the lands they 


poſſeſſed, that the country would have been deſolate. Then, 
indeed, this king ſettled the limits of ſhires or counties 


. through all England; in Effex, and the counties ſouth of 
the Thames, I preſume, according to the old limits. 


For if we allow for one county being more woody, or 
having more unprofitable land than another, they appear 
to bear no great diſproportion to each other. But, as to the 


lands the Danes held, it was different, for here, to win his 


new ſubjects, he was to accommodate the diviſion ſome what 


ſeveral leaders. Hence, in that part of England which was 
then Daniſh, we find the greateſt difference between the ſize 
and value of the lands in the ſeveral counties, ſome def. 
fively large, and others as exceedingly fmall ; which, 1 
think, is no other way to be accounted for, in ſo wi a 
prince, but that the ſeveral tribes of theſe Danes were to be 


kept in their old bounds, and ſeparate from each other. In 


ſuch 2 ſucceflion of ages, undoubtedly,” theſs boundaries 
have received alterations, but they could not have received 
ſuch as would account for the diſproportion; and in truth 
we find the Danes kad divided-the land U Be cee 
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to the inhabitants near their homes, without che — 1 
expences of reſorting to Weſtmiuſter. The court held by Af 
_ the. ſheriff, aſſiſted nby : the biſuop, Was, in its origin, 28 1 
we-find in the red book of the exchequer, and had c "2 
Euros four ſeveral matters that were handled; in he 
order. Firſt, all offences againſt religion and the wrt .Y 
aſtical juriſdiction: were tried. The biſhop, or his com- 
miſſary, heit Was judge, and the ſheriff was his aſſiſtant: 
andiif the delinquent diſregarded the cenſures of the churn, 
he enforced the ſentence by impriſonment. Next were 
tried temporal oſſences, that concerned the public, as felo-- 
nies, breach of the peace, nuiſances, and many others. 
Here the ſheriff; was judge, and the biſhop was aſſiſtant, 
to enforce the ſentenet with ecoleſiaſtical cenſures. Third- 
ly, were tried civil actions, 2 title to lands, and ſuit 
upon debt or contracts. Here the ſheriff preſided, but the 
2 the — ——— that Wr _ 
the ef anche thÞ Jud anobint; a edel bythe biſhop, * 
need were. Laſtly, there was held an inqueſt, to ſee · that 
every perſon above twelve years of age, who was in ſome 
 tything, hall taken the Oath vf allegiance,” and. found' ſecurity 
to the king for :hisqgpod demeanor. This was called the 
view of \frank: pledge, thut is, the owewing that every perſon! 
had nine frecmen pledges ot ſecurity for his loyalty to the 
king, and his 146 hg fellow ſub- 
jects. Ji 211 bib „msn 5 A t K 
ted eg How en (422m; Uo. 10 Pa 04 DS Oe DI: 
Bur ſince the time of king ZAmmuas lll. this court? 
has been divided into two, the criminal matters, both eccle- 
ſiaſtical and cixil, and alſo the. view of frank pledge Was 
diſpatched in one court called the taurn, that is, the circuit, 
from the biſhop and ſheriffs going circuit through the coun- 
ty; and the civil buſineſs was diſpatched in another, called 
the county court... The law was, that the ſheriff and biſhop 
ſhould twice in the year go their circuit or tourn, namely, - 
in the month following Eaſter, and the month 
2 and — bold . court in every hundred 
of 
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' edits pra the [a of frank pledge an 
taken only onde a year, namely the tourn her Dales” 
But for the more readily diſpatching civil endes, the county 


court was held once a month, that is, in twenty- eight days,' E 


N e by four Weeks, . cat South 
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the more eaſy and expeditious way of diſtributing juſtice. 
Out of the ſheriff's. tourn were two, the hundred.court, and 
the court laet, and they had cognizance of the ſame matters 


the tourn had, and were erected independent of the ſheriff's 


 tourn,, for the mutual ease of him and the inhabitants, 


where, in large counties, the hundred lay too remote to be 
conveniently viſited in the cireuit. But many inconveni- 
encies arifing from the ſheriff's power not running in theſe 


ſeparated juriſdictions, the hundred court, which was held 
by the ſteward of the hundred, were all, except a very few, \ . 


that had been given in ſee to ſome great men, reunited to 
the n. and fo they vaniſhod in Eduard the re 
reign. : [2195 PAK TIS. {$343 * en 


n MO 


. eee 
derived out of the tourn, and made a ſeparate juriſdiction; 
but it was held in the name of a ſubject, by the lord of the 
manorꝰs ſteward, and to the lord belonged the profits of 
che courts leet. They were however, though held by a 


ſubject, in his own name, eſteemed as the king's courts, 
and allowed to be cours of record a well a the tour 


from which thay: grunge)” 40 Iam? 1 0 (df 
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was derived the court baron.” It was heid from three weeks 


to three weeks, as all courts were in the early Saxon times. 
It was when a manor was exempted from the ſheriff's county 
court, and the juriſdiction granted to the lord, to hold plea 


of civil ſuits. | Dann 
. county court. 


* 
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I theſe ſeveral courts was juſtice e Ot 
Saxon. times, and een for a conſiderable: time after che 
conqueſt, for the moſt part. But ſoon after that time in- 


conveniences were found, partly from the partiality of the | 


in theſe inferior courts, and partly from their igno- 


rance in law. e eee ee eee 


themſelves 


of theſe matters, and the county 
courts to 


| ticts errant,” and juſtices of Af; of juſtices of gaol delivery, 
and of the quarter ſeſſions, together with the many powers 


granted by divers acts of parliament to one of more juſtices | 


of the peace, have, in à ſucceſſion of ages, continually 


an e eee Tſe > bor 


Sade of eee 3 „ 
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in theſe inſerzor courts, chere was one ſuperior, that” even 
in the Saxon times, had à concurrent juriſdiction with 
them, the cri 1 gin. The curia regis ſat in the king's 


and removed with him from one part of the Ring- 


dom to another, generally in the king's hall; except when 
they judged queſtions belonging to the king's treaſure, when 
they ſat in his treaſury, called the exchequer, from the 


chequered cloth- wherewith the table was covered, The 


judges were, the juſticiary, the chancellor, and the trea- 


ſurer, together with ſuch great lords as were attendant on 
the court ; ſo that, in parliament time, all the great lords 


ſat there; and this was the foundation of the lords judica- 


ture in parliament. The juſticiary preſided in all caſes that 


did not concern the revenue, and indeed his power was ſo 


exorbitant by the antient law, being regent of the kingdom 


in the king's abſence, that, ſome time after the conqueſt, 
„ 


even * nn 


Tux chancel was oe of the mat earned 
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to pleas"of ſuch matters as exceeded 
forty ſhillings in value. The pleas of lands were likewiſe 

brought in there, and diſcuſſed either in the higher courts, - 
or before juſtices” of if prius; The appointment of juſ- 


_ 
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nens oo enz 
e naturally es 
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__,- writs. and proceſſes, and letters patent; and conſequently _ 
BY” che great ſeal of the kingdom was lodged with bim. He 
| attended, likewiſey; ſomething in the natute of an- equity 

judge; not that there was any ſuch thing as a-diſtiiQ court 
of equity, but, as a learned and pious man, to direct with his 


advice whenever the caſe happened, Where 
ed. one way and the ſtrict law: another. treaſurer was 
preſent alſo, to take care that the king had his fines from 
offenders, which he was afterwards to collect into the ex+ 
chequer where he preſided, where alſo he ſet leaſes of the 
king's lands for years, collected his rents and debts} and 
took care of his eſeheats and forfeitures. The proper juriſ- 
dition of this court was where. the king was concerned in 
- intereſt, as to his revenue; where\gne-of the great peers 
| was to be tried for heinous: offences; or even where two 
perſons had been guilty of crimes that ſeemed; to have a 
general influence, and tended to general confuſion.” For 


ES 
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ience dictat- _ 


unleſs.the-crime-of a lower perſon was very heinbus 1 : 
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n cates i eee he dae Wat fel wal 
a inſpection, but thoſe between meaner perſons they, ſel- 
dom meddled with, unleſs they had, for difficulty, been re- 
ferred or, adjourned to them from the courts below; and if 


they, - in that caſe, found the cauſe of great difficulty, they 


adjourned it to the curia regis in full parliament; However, 

as they had the power of judging civil.cauſes between all-per- 
ſons in the firſt inſtance, if they thought the cauſe of ſuch a 
nature, that juſtice was not likely to, be done in the-coun- 
try, they had many applications from ſuch as had. thoſe 


apprehenſions; andi as this court had a diſeretionary power, 


either of ſending them back to the county court, or of ad- 
mitting them here, this gave an occaſion for exacting fines for 
licenſe to plead in the king's court, and thereby of increaſ- 


ing his revenue; until at length, when the inferior courts - 
declined in reputation, and every man ſought for juſtice in the. 


curia regis, theſe fines, being arbitrary, became an intolera- 
dle grievance, which was remedied by thoſe famous words in 
Nagna 


— 
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Magna Charta, Nulli vendemus, null negadimus juſtitiam, 
as I ſhall obſerve hereafter, Such wore the courts held in 
the Saxon times, and for ſome time after the conqueſt, whoſe 
0 ſeveral juriſdictions it is proper to point out, n 
Ag e 


5 

. 
matters in iſſue in theſe courts. And they were the ſame 
eee ee 
ſhall therefore barely run them orer. Firſt;-ordeal, either 
by putting their hands in boiling water, or holding a red-hot - 
bar of iron in their hands; or by cold water,” that is, tying 
their hands together, and their feet together, and throwing | 
the perſon accuſed into a pod ; and this method the igno+ 
rant vulgar have adopted to try witches, Secondly, the 
bath of the party, with” comipur gatort, or, as it is called, 
waging his un; and in this manner was earl Goodwin ac+ 
of the murder of Alfred, kind Ethelred's brother. 
Thirdly, "battle, which was the uſual method of crying the 


title to lands, and appeals of felony, WET WEE 2 4 


Ix a man was indicted of hoes if do hn fait, . 
could not offer battle; for challenging the king was a 
breach of allegiance ; but. if he was appealed of felony by a 
ſubject, he had his choice either of battle, or ſubmitting to 
be tried by a jury. But if he waged battle, he muſt fight in 
proper perſon ; whereas the appellant, who might be an in- 
fant, or decrepid with age, or a man of religion, of a Wo- 
man, was allowed a champion. If lands were demanded 
from a man, he had, likewiſe, the option of trial by battle, 


or by grand dv. If by battle, then were beth parties i- 


lowed champions, if they deſired it; but the champion, in 
ſuch caſe, muſt firſt ſwear, that he knows the land was the 
right 6f the party he fought for, or that his father told him 
he knew it, and charged him to bear witneſs thereof. So 
that this trial.was referring it to the providence of God, 
which of the: 2ws- W * A 


ſwore true. 
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coming from afſides, to ſit together, figniſies jury. It was 
called grand, decauſe of its number. The they e 
four knights, who choſe twelve knights more, and 
verdict determined. "Bae the malt -uſual, roetho2 of teal 
among the Saxons was by juries, as at this day, that is, by 
twelve of the parts curia. The invention of theſe is attri> 
buted by the Engliſh lawyers to Alfred, and greatly do they - 
ne GON IR Ing sf 
this method. But had they been acquainted with the 

lov ee ty wonld vs fennd the. cal 
Sores common to all the northern nations, though ſince wore 
out by the introduction of the civil law ; not ſo common, 
indeed, any where as in England ; where every age it gained 
ground, and wore out the other. Alfred's merit, therefore, 
was rather in fixing the number, and determining the quali- 
ties of the jutors, than in the invention; but what theſe 
ſeveral qualifications were, will come in more properly in 
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LECT A Is XXV. 


i hf Biondi i 
Saxons adminiſtered juſtice; and of the ſeveral methods 
auld danke pe Hil boduoparite add dnp mgice 
concerning; their puniſhment of perſons found guilty either of 
public crimes or private wrongs. - When I ſpoke- of the 
cuſtoms of the German nations, /while they lived in that 
country; I obſerved, that all offences were puniſhed by fines 
only, and none by death, two only excepted, deſertion in war, 
and the rape of a married woman. The nations deſcended 
from them, when they ſettled within the limits of the Roman 


Pb. oye romgo on pos. de, 
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treaſon, were redeemable: by and impriſonment, uritil 
the Heptarchy was declined-; and for this purpoſe their laws 
affigned the ſeveral mulcts that were to be paid for the differ- 
ent offences. Murder was rated higher or lower according 
to the quality of the perſon ſlain; That of their king him- 
ſelf--was:valued at thirty thouſand thrymſe, a piece of their 
money. But afterwards it was found neceſſary to inflit 
capital puniſhments. Treaſon, murder, rape, and robbery, 
were of the number ſo puniſhed, though the puniſhment of 
rape was: aſterwards caſtration ; but after the Conqueſt it: 7 
made capital again. Cotrupt-adminiſtration. of juſtice v 
another; for it is recorded, to the praiſe of Alfred, that 
hanged thirty unjuſt judges in one year. Theſe were the 
judges in the tourns, ealdermen of the county; or their de- 
puties the Iheriffs. Other offences againſt the publick oog- 
tinued paniſhable by fine and impriſonment, and ſatisfactiom 
wrongs was obtained either by reftoration'of the 


thing unjuſtly detained, if WW 


. if it was not. 


_— As 


any poſitive diſtinRive law, but by general practice, and by 
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As to the order and ranks of pepple among als there 


were, properly ſpeaking, but two, fremen and willeins, The 
laſt I preſume, were the remains of the antient Britons, but 


 -among the freemen there were various orders, not diſtin- 
guiſhed by any hereditary difference of blood, but by 
dignities of the offices they held by the gift of the king. 
Not that we are to imagine there wat no regard whatſoever 
paid to the deſcendants of great and illuſtrious men. As 
their king was eligible out of the royal family only, fo vere 
there a number of. other families, to-whom theenjoyment.of 
_ theſe honourable. offices were, 4-may ſay, confined, not by 


che king's conſtantly chooſing put of them; 'and-whio may, 
with propriety enough, be d the naobility. Thoſe hond- 
rary offices were of different ranks of dignity ; ſuch aadhoſe 
of ealdermen, or earls, coples, or as they were ſometimes called 
Thenes, Præpoſiti, or rulers of hundreds; all of whom 
were, originally, removeable at the king's pleaſure, though, 
unleſs they miſbehaved, prghs were n . * 


. | boo: 


. Sons, indeed, have chonghtthatenehdemdwens he 
even in the Saxon times, becauſe they ſee that carl Goodwiit's 
on ſucceeded him, and the ſame was true in ſome other fa- 
milies alſo. But there is a great difference between à ſon's 
2 to his father by a legal right of inheritante, and 
© his ſagceeding either by the voluntary favour of the kivg, 
or by his extorted favour, when a family has grown ſo pow- 

erful, as to make it a neceſſary act in the king, in order to 
pPreſerve publie peace. The latter was the caſe with reſpect 
' to ear] Goodwin's family. Edward the Confeſſor hated him 
mortally for the death of his brother Alfred, as he did his 
whole family for his ſake. However, as he owed the crown 
ſolely to his intereſt and intrigues, as he was well acquainted 
1 with his power, and knew that he had ſpirit enough to attempt 
dethroning him, if once. offended, that prince, who was 
careleſs of what came after him, ſo he might reign in 
peace during life, carelſed Goodwin and his family; diſ- 

ſembled 


. 
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ſerhbled alt reſentment, DG ap Waits 
let him and his family goyern.the kingdom at their pleaſure : 


theling, Edward's: nephew, raiſed Harold to the throne, -as 


the only man in 3 | 


ng nan 


sn 00 4 


them. This queſtion: hath divided the lawyers and antiqua+ 
ries of England; ſome holding that che tenures were ag 
ſtrictiy feudal, as after the conqueſt, while others as ſtrongly. 

deny it. I ſhall not, in this difficult point, pretend td 
decide abſolutely. where ſo great maſters. differ, but ,only 
make ſome obſervations that perhaps would indues one to 
believe, that the Saxon lands were, in general, . alladiah 


ſome of them military beneſices for life, and none, or, H 
any, at leaſt very few, feudal nee this I take 


„n be aw e 1 


men, then, the as. 3 in e — ink 5 
tances, deſcendable to heirs; and were all ſu ubiect to military 


ſervice. An Fleriot, which ieee to be the ſame as the 


Norman relief, was paid upon the death of the anceſtor, | 
th of allegiance, ôr of fealty, 
as they would have it; and therefore, Coke and others con- 
clude, that their lands were feudal, and held by knight ſor: : 


and all landholders took 


vice; and though there are no traces either of wardſbiþ, or 


marriage to be met with in thoſe times, they inſiſt that they, 


as fruits of knight ſervice, muſt have been in uſe, 2 
from the paucity of the Saxon records ne ä | 
not rs 35 8 8 Ns 
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we examine with a little attention, perhaps, theſt wery argu- 
ments, when well conſidered, will 8 vir. 
ee n eee. * 8 N 4 
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a conduct that raiſed; them ſtill: higher in the opinions of the 
people, and concurring with the incapacity of Edgar Athe= 


But the dees dilculey ige e FW : 
Saxons had in their lands, and by 'what-zenwres they held 
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Fnsr, then, as to their being This, 
is far from being a proof of Wolf being held by 4 flies 
nure. The lands of the Greets e the Romans, - I'may 
ſay of all nations, except the conquering Germans, mays 
the allodial lands in their eonqueſts; were hereditiny, Their 
being ſo ſeems rather a proof of their not being founded on 
the feudal policy; for the military benefices did not be- 
come inheritances any great length of time before the con- 
z whereas there is no ground de believe chat the Saxon 
8 Befides, they had ſome qualities 
chat are utterly incompatible with the feudal ſyſtem. They 
were not only inheritances, but were alinnablb at the pleaſure 
of the owner, without any leave from the ſuperiar, and were, 
likewiſe, deviſable by will; fo that the Saxons were ab- 
folute maſters of their land, and not obliged to tranſmit ta 
the blood the donor intended to favour, con trary ta the 
feudal law abroad; and to our Jaw 'after the conqueſt. ..I 
ſhall obſerve, by the way, that ſome lands in England, in 
particular places, being by cuſtom devifable by will after 
the conqueſt, was a relick of the old general Saxon law, 
thoſe places not bo along with the reſt of (he king 
dom, _mbracafhthe feadal Fader, 85 | 


| AnoTHBR friking difference is, that the 8 n 
were not fotfeitable for felony, which ſtill remains by cuſe 
tom in the gaveltind lands in Kent, whence that country 
proverb, the futher to the bough and the ſon to the plough: 
Their lands likewiſe were equally diviſible among all the 
ſons, as were gavelkind lands; which is a cuſtomary re- 
lick of the Saxon law, contrary” to general rule, fince the 
be where; at firſt, che king choſe one, and after» 
as at this day, the eldeſt alone ſucceeded. But this 
145 will not urge againſt their being of feudal origin, for 
that was the antjent law of fiefs; it only ſhews there was a 
confiderable alteration introduced at the conqueſt. | How- 
ever, though: their; being inheritances ſingly will not prove 
them frefs; yet, when that is joined to the military tenure, 
to the payment of reliefs, and to the oath. of fealty,: we 
muſt allow them to be ſuch. Let us fee, then, whether 
5 5 any 
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in_the Saxon times, liable bag od ; bar thi 


I feudal ; 1 have ob- 
992 in . a ey, ee the allodial lands in France were 


ſub 2E the ſame, | Every man, who held land as an allo- 
was, According to the quantify, either to find 
ot ſoldier EE be t tae oO oin with another 
| to find on If he hat ac o land Ns eh, Theſe allodial 
is e va law to three forts of duties. The 

firſt 1 have mentioned, the other two were building, and re- 
pairing . E and carriages for 
the Sn of arms and the . Reber, ot 


Tut Saen lands were, 1 nagen 6 to what they 
called trinoda neceſſitas, the three-knotted obligation, "The 
firſt Was furniſhing a foot ſoldier ; the ſecond, __ 
not in the KR, lands abroad, as arcs eonfiruftio, the 
bujldir and ee in repa ir caſtles and forts, where the 
972 Lo r the N 8 them to be erected; ＋ 


. buildi and renal 
i Saxon 1 


were EE T being ſu plied, wha conſtitution, a 
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e or che king had 3 
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them upon payin right of purveyance of 
carriages, 2 = e ak Xo for the' king's 


benefit, and 
3s he was to 
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prices of chings roſe,” it cams to be under the half, and as. ; 
it was not paid for on the ſpot, but by tickets on the trea- 
ſurery the owners were frequently put to more trouble and 
expence in attendance than the value of their demand. This 
the purveyors well knew, and therefore turned their office 
into an engine of extortion. Many were the proclamati- 
ons iſſued by the king; many the acts of parliament made 
to regulate it : but the evil was inveterate, and proved very 
heavy even under the beſt princes. The complaints of theſe 
oppreſſions were as great under Elizabeth as under her ſucceſſor 
. and indeed, the evil was ſo inveterate, that nothing 
but cutting it up by the roots, the TRY party ages its | 
9 cauld Fure it, 


Bur to return to the 2 duty done by che 1 
general for their lands. In the firſt place, then, they ſerved 
as foot foldiers, and not on horſeback, and in complete 
armour, as the feudal tenants were obliged. Again, the 
| feudal tenants attended not but when called upon, where- 
35, the Saxons had regular times of meeting and muſtering, 
though not ſummoned, in order to ſee that the men were 
well trained, and properly armed. But the great difference 
Jay in this, that no particular perſon was bound to military 
duty, in conſideration of his tenure in the lands. The 
lands themſelves were liable. Every hide of land found 2 
man, whether. it was in the hands of one, or more 
There was then no perſonal attendance, and, conſequently, 
no commutation for it. The hide of land ſupported i its 2 
dier, while he continued fighting in his own county ; b 
if in another, he was to be maintained either by that county, 
or the king ; whereas, the military tenants, by the feudal 
law, were obliged to. ſerve forty days at their own expe expence, 
wherever the king pleaſed, if the war was a juſt, or a defen- 
five one; and indeed, as William the Conqueror modelled 
it, if the war was eyen unjuſt, or offenſive. Theſe diffe- 
rences, added to what I have already obſerved, concerning 
their lands not being eſcheatable for felony, being alienable, 
being devilable by will, I think, ſhew plainly that, 
though the lands were ſubje& to military ſervice, it was 
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upon grounds s and prineiples very different from the feadal 
ones, Dane eee . 
1 N 

— which Coke and his ates 
upon, as being reliefs, they alſo, when thoroughly conſider- 
ed, will; perhaps, be found to be of a different nature. A 
Herriot was a title the landlord had from his tenants, and the 
king, as ſupreme Jandlord, from his, of ſeizing, the beſt 
beaſt of his dead tenant, or his armour, if he was a military 
man. Theſe being due upon the death of the tenant, cer- 
tainly bore ſome reſemblance to the reliefs on the continent, | 


and are in king Canute's law, which was written in Latin, - 


called by the name of relevatio. Toſhew what they were in 
that time, the relevatio, or Heriot of an earl, was eight 
horſes; four ſaddled, four unſaddled, four ' helmets, four 
coats of mail, eight lances, eight ſhields, four ſwords, and 
tio hundred marks of gold; of the king's thane, four horſes, 
two ſaddled, two unſaddled, two ſwords; four lantes, four 
ſhichiv;)his helmet and coat'of mail, and fifty marks of gold; 
of the middling thane, à horſe with his furniture, with His 
arms. But, then, Spelman juſtly obſerves, that theſe were 
not paid by the heir, as a relief to the lords; to entitle him 
to enter on the inheritance. The heir had the lands imme- 
diately, and was not obliged to defer his entry till he had paid 
them, as he was his relief by the feudal law, and by the law 
of England after the conqueſt. ' Nay, they were not paid by 
the heir at law, but by the executor or ns; as a 
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Howzvza, William. the Conjrrrd; dating theſe pers 
quiſites in uſe, and that in latin they were called relevationes, 
took advantage thereof, and as the forfeited lands he beſtow» 
ed on his Normans were given upon the terms, and with the 
fame burthens as lands on the continent, ſo were the reliefs, 
he exacted from ſuch in the ſame manner, made payable by 
the heir, not by the executor; and as to the unforſeited 
lands which remained to the Saxons, and were very invon- 
3 he; in the manner I: ſhall ſhew in the 


next 
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then in uſe in France; from whence the reliefs came, like - 
wiſe, to be exacted from the heir, and to be conſidered as fe- 
demptions of the inheritance, which, upon the principles of 
the feudal policy, eculd not be entered upon by the heir till 
the relief was paid. This alteration it was not in the Saxon 
landholders power to oppoſe, on the account before- men- 
tioned ; nor, indeed, was the burthen on the heir ſuch, if; 
no conſequences were to be apprehended from it, as deſerved 
oppoſition ; for William fixed the reliefs at a certainty, at 
the ſame rate, or with very e eres nee e- v + 
nn. 0 


Bor experience foci ſhewed what ech might follow 
from the eonſtruction of Norman jydges, at the devotion of 
a. king, upon the word relruium being uſed, and its becom- 
ing payable by the heir, inſtead of the executor ; his ſon and 
and looked upon his father's limiting them as a void act, that 
could not bind his fucceſſors. He, accordingly, exacted ar- 
bitrary and exceſſive reliefs both from the Norman and Saxon 
landholders in England, which exaſperated both equally 
againſt him z for though the reliefs in France were, by no 
law, 28 yot redueed to a certainty, yet by cuſtom they were 
to be reaſonable, and not to be merely at the will and diſere: 
tion of the king. or lord ; in conſequence of which he was 
on ſome accafions, forced to depend almoſt entirely, in his 
wars with Normandy, on a mercenary army of the lower 
Engliſh, who had no property ; and had his reign continued 
much longer, it is extremely probable he would have felt ſe- 
verely for the oppreflians he laid his military tenants of both 
nations under. But he dying in ten years, Henry: was objj 
ed, before he us elected, to ſwear to obſerve the laws af d. 
ward the Confeſſor, which he did, with ſuch emendations as 
his father the Conqueror had made; and accordingly, ar to 
reliefs, he faithfully obſerved his aath ; but it being inconve; 
nient for the heir, who was at a call to perform military duty, 
to be obliged to pay his, relief in arms, which-he might want 


on a ſudden emergency, it avas therefore, general] W 
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ſettled rate fixed, at 


for money. However, there being no 
which this commutation ſhould he regulated, this alſo was 


made an engine of oppreſſion in John's reign, until it was 


' finally fixed at a certain ſum of money, RN GE 
ferent ranks ofthe peſos, by dae cee. r 


„ een. of the Oath of fraly deing taken 
by che Saxons, it is the weakeſt of all. An oath of 


taken by a feudal tenant, was to his lud, whether king e 


not, It was merely as tenant to him of land, and in-eonfi- 
deration of ſuch, and conſequently the proprietors of land 
only were to take ii. The oath the Saxons took, which is 
likened to this, was to the king, as king, not as landlord; 
and not at all in conſideration of land; for every male per- 
ſon above the age of twelve was obliged to take this 
dach among the Saxons, whether he had lands or not. In 
truth, it was no more chan an oath of ce to the king 
28 king, which was common in all Ne . 
culiar fo thoſe where the ade? maxims prevailed, 


6 Hawes 1 think "OR Werres esche, el 
do it with due deference, as the greateſt maſters in the an. 


tient laurs and records of England have been divided in this 
point, that the very reaſuns urged to prove that lgnds were 
held in the Saxon times as feudal inheritances, prove rather 
n eee apFUS ey welt, 1y'the general Tina ol: 
the nature of the allodiat lands on the continent. ERS 


In my next 1 ſhall ſpeak of the alterations nt 
the conqueror, both as to the tenure of lands in Engl 
and as tothe adminiſtration of juſtice, which were 
able, as to-deſerve to be conſidered with tho · ſtricteſt -atten« 
tion, a3 they laid the foutidation ON een 
NN 
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LECTURE xm. 
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AHOUGH, i in 3 . . my opinion; 

that the lands of the Saxons were not feudal, but al- 
lodial, I would not be underſtood as if there were no lands 
held by them upon military ſervice, different from the allo- 
dial I have already deſcribed, It is undeniable, that there 
was among them lord and vaſſal; that there were lands held 
by ſuch military ſervice as was performed abroad; where the 
bond of fealty ſubſiſted between lord and-tenant, and where 
the tenants were obliged to ſerve: in perſon on horſeback. 
But theſe were few.; for the ſtrength of the Saxon army lay 
in their infantry, - Beſides, ſuch were not feudal inheritan- 
ces, but benefices for life, for, in all the records remaining 
of them, there is not a word implying an eſtate that could 
deſcend, or a ſingle trace of wardſbip, marriage, or reluf, the 
neceſſary concomitants of ſuch eſtates. What puts that out 
of all doubt, in my apprehenſion, is one of the laws of Wil- 
liam himſelf, where he ſays it was he that granted lands in 
feudum, jure hereditario, which words are added, by way of 
diſtinguiſhing the eſtates he granted from the military cftates 
for life, in uſe before. The word feudum alone would haue 
been ſufficient, had that law been in uſe before, and the words 
jure hereditario were added by way of explanation of Jeudum, 
and feudum is added by way of diſtinction from allodial inr 


—_— 
Wurm theſe Ho benefices began among the — 
1 cannot ſay is determined, but ſhall offer a conjecture, that 


carries à great face of probability. That they were . not 
coeval with the Heptarchy i is certain; for none of the 957 
oa 


man nations had, at that time, fixed eſtates for life in 
military holdings. What time, then, fo probable as the days 
of Egbert, who had reſided longi in the court of Charlemagne, 
where theſe tenures were in uſe, and where he ſaw the be- 
nefit of them? Beſides, this was the very time that a body of 
horſe began tube wanted, who could move ſwiftly to en- 
counter 
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Sbiiter the Dimes? ben Begialiti_h think raviiges, ad What 
pratice it was to land in ſeparate bodies, and to kill and plun- 
er, until a ſuperior force aſſembled, and then'reimb: 
te commit the fame devaſtations'on-fore” other defencele 
part of the cbaſt. But theſe kind of tenures, as J obſerved 
before, could be but few, as moſt of the lands were inheri- 
S en 
i Tabkgn”) 1 10 $ 2h 
To come now to William. A i bn 4 h 
Hireld nd'the Sower of the nobility were ſlain, determined 


che fate of England. However, many of the great ment ſur- 


vived, and the bulk of the natiom were averſe to hig preteri. 
fions. A weak attempt was made to ſet up Edgar Atheling, 


of the clergy,” who were almoſt univerſally on the inivadetr's 
ide, (on account of his being under the protestzon of the 
pope, and having received from him a conſecrated 
co operating with the approach of his viftorious army, *ſooh 
put an end to Edgars ſhadow of royalty. He ſubmitted, as 
did his aſſociates, and they were all received, not only with 
kindneſs, but vith many high marks of Aiſtinctöon. WII. 
liam, aceordingiy; was crowned witir the unanimous con- 
ſent of the nation, upon ſwearing to the laws of Edward'the 
Confeſſor; and it muſt be owned he behaved, during his firſt 
Nay, with the utmoſt equal juſtice and impartiality between 
the Normans and natives. But the continuing to act in 


that manner did not conſiſt with his-views, which were prin- 


cipally two; the firſt to gratify his hungry adventurets with 
lands, the next to ſubvert the -Engliſh law, ind introduce 
ha ng eee IR 
: . SING . 9 

Tim ab be mals hee was hs Ridicig n 
— that Williaen's tie was legal fem the 
beginning, and that Harold was an uſurper, and all that ad- 
hered to him rebels. He made enquiry for all the great men 


that fell in battle on Harold's fide; Their lands he confiſ-. 


cated, and diſtributed; upon the terms of the Norman law, 
to his followers; but theſe were not half ſufficient to ſatisfy 


6 were ftill too powerful, as 
he 


the only prince remaining of the royal race, but the intrigues 


| 
| 
| 
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he had pardoned all thoſe, who ſuryived. . He chereſore ze 
turned to Normandy, carrying Edgar: and. the chief of the 
Engliſh nobility, with him, under pretence of doing them 
honour, but in reality,. that they might be abſent while his 


views were carrying on; and in the mean time he left his 


{chame to be executed by his Normans, and thoſe he had ap- 
pointed his regents. I ſay bis ſcheme, for his intereſt, to 
exalt one ſide and depreſs the other, on which he could not 
depend, almoſt forced him to this conduct. The oppreſfions, 
therefore, were ſo exorbitant in his abſence, as mult neceſſa- 
rily have driven a people to rebel, and for which a man of 
juſtice would think. dhe real delinquents ought to be the per- 
ſons puniſhed, whilſt the unhappy nation. morited the freeſt 
pardon, for whatever, they did when actuated by a deſpair, 
proceeding; from the denial of juſtice. But that he himſelf 
was che immediate dource. of theſe diſtreſſes is evident from 
his temper, which was ſuch, chat no regents of his durſt haye 
Wed as they did without his approbation The Normans 
began. by. encroaching on their neighbours. the Engliſh, nay 

with forcibly turning. them out of their entire poſſeſſions. 
Maheſe applied to the regents. in the curia Nie there was np 
redreGs.. If they retalisted the injuries aun e 
een nee. 810 ”_—_ 

Tussr Ls rg chews the 1 ind a 4 
and, had they had a leader of ſufficient weight and abilities 
to bead them, William, perhaps, might have been dethroneds 
but the right heir, and all the men he feared, ere out of the 
kingdom. They produced, therefore, only ill-concerted, 
— , inſurrections, headed by men of no conſiderable 
figure, provoked by private wrongs; and theſe being eaſily 
ſuppreſſed, afforded a fund of -new' confiſtations, which he 

diſpaſed of in the ſame manner 48 the formet; and theteby 
ſpread: satt of-the feudal law further. ineo ſeveral parte uf 
ner: puni his vficery — ſ— 
he did not, as ſome; have aſſerted, ſeize all che lanids of. Eng 
land as his: by right of conqueſt; for, CRY 
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his court was 6pth 60-the coarplaitts of the Eaghib und if 
any of them could undeniably prove, as indeed few of them 
could, that they had never aſſiſted Harold,” ar been concetn- 
ed in the late diſturbances, they were reftored to their lands 
as they held them before ; . 
Sharrburn, and many others. By theſe means William 
tained the firſt of his great ends, the trarisferring almoſt all 
eee 
n deſcendible according: to he Norman law.” 


"vs bn bo thi ibathtdjices tht W 
hands, had he not proceeded ſomewhat farther, they would 
have gone in the old courſe, and been free from the bufthen 
of feudal tenure. But how to alter this, and to ſubje&-the 
few allodial lands, as alſo the church lands, to the Norman 
ſervices, was the queſtion ; for he had ſworn to obſerve Ed- 
ward's laws; Thee alteration, therefore, mut be made b. 
the commune conciltum, or parliament, and this he as not in 
the leaſt danger of not carrying, in a boule clhnpoled of hi 
own countrymen, emi enriched by his bounty, 'and who were 
born and bred under ne fl bad ad to introduce, 
and who could not be well pleaſed cp fee fore of the cas. 
0 
the conquerors. of calling this "Ys 
SABER bout ee ty ths wth year of his reign, was y 
ry plauſible. The Filth ad greroully and Jubtly Sem. 
plained of the conſtant violation of the Saxon laws, and the 
only extenuation that could be made for this, and which 
had ſome foundation'in Furh, was, that he king and h) 
officers w were ſtrangers, and not acquainted with that law, 
He therefore Funtinorld this cominune conciliwn, or parlia- 
ment, to aſcertain hat the antient Law was, and to He 
ſuch amendments thereto, as the Iate change and cireuniſtan- 
ces ces of affairs required. "And, for their inſtruction in the old 
law, hich was but partly in writing, moſt of it c f 
he fuitiincned gelte wen, the moſt knowing in the laws of 
England, out of eich county, to lift and inform thet what 
. 
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/; ACCORDINGLY s find, the laws; of William the Firſt 
l general, little other than tranſcripts of the Saxon Jaws. 
or cuſtoms. Homeyer, there amg two, which were intended 
to alter the mijitary policy of the kingdom, to aboliſn the 
trinada necgſſitas, and, in its lieu, to make the lands of the 
. and of * church, . — 8 Gp Mac 2295 


dal terms, — was certainly dramp up 25 ſome perſon hel 


ed in that law, for the purpoſe I have mentioned. It runs 
Statuimus ut ones liberi . s fadere & ſacraments. 
keen, guod intra et extra univer 1 englie, Will 
Lelns Domino ſus fideles ſe volunt, "ter? & honores illius ubi- 
gue 8 cum 5 & contra. inimices & ie, cue, 


\ T7 HALL mal e A a few James q on = wording of this Ala 5 
and, | on e word Natuimus... Wright ob obſerves, that! it 
being plural, implies that this was. not by the king alone, 
by. the commune concilium, or parliament, for 2 ſtile of 
8 the 0g, of En ngland, when ſpeaking of himſelf, was: for | 
after in the ſingular number, dy in the ſubſequent h 
he is is plainly dillinguilhed from the enaQtors of the law ; for 
it ls No ot mihi 0 nobrs fideles oe, but y diele Domino foo in 
| third perten nor, terras & honores eus or noftras ware, 
but terras & Beurer = z and indeed, i in the ſubſequent law 
Ithall mention, it expressly ſaid ineffect, that the ſubjefting 
the free lande to Knights ſervice | was per commune 1 
Secondly, the words Heri homznes is a term of the feudal 
Fee applica le to allodial tenants, "who held 1 their i nn 
ree from the m Uitary ſervice that vaſſals were obliged, to 
and i in this 24 — it uſed in Fr rance allo, from += 
William came. In theſe words were in included alſo, the men 
of the church, for as their lands were before ſubject to the 
trinoda neceſſitas, it was reaſonable: when that was aboliſhed, 
they ſhould be ſubject to this that came in the lieu of it. 
Fadere and ſacraments affrment. . Fedus is the homage, 
which, though done by the tenant only to the lord N 
ed upon by the feudiſts as a contract, and equally bound 
both parties, as is ſacramentum ; as appears after feudal 
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oath of fealty i and they are placed in the ordex,they are to 
be done, homage firſt and then the oath of a  Willielmo 
Domino ſus, not regi, not the oath. of allegiance as king, but 
the oath of fealty from a tenant to a landlord, for the lands 
he holds,  Fidelis is the very technical word of the feudal 
law for a vaſſal. But the words intra & extra univerſim regs. 
num Anglize are particularly to be obſerved: for theſe made 
a deviation from the general principles of the feudal law, and 
one highly advantageous to the kingly power. By the feu- 
dal law no vaſſal was obliged to ſerve his lord in war, unleſs 
it was a defenſive war, or one he thought a juſt one, nor for 
any foreign territories belonging to his lord, that was not a 
part of the ſeignory of which' he held ; but this. would not 
effectually ſerve for the defence of William. He was duke of 
Normandy, which he held from France, and he knew the 
king of that country was very jealous of the extraordinary 
acceſſion of power he had gained by his new territorial ac- 
quiſition, and would take every occaſion, juſt or unjuſt, of 
attacking him there; in ſhort, that he muſt be almoſt al- 
ways in a ſtate of war. Such an obligation on his tenants, 
of ſerving every where, was of the higheſt conſequence for 
him to obtain; nor was it difficult, as moſt of them had alſo 
en as 5 ſelf-intereſt er 
defence. 


Ten bes he of his 1 Galt mention u be Ah ebe, 
which enjoins all who held lands by military ſervice, and 
| ſome others, to be in perpetual readineſs. It runs to this 
effect. We enact and firmly command, that all earls and 
« barons and knights and ſervants, /ervientes, (that is, the 
lower ſoldiers, not knighted, who had not yet got lands, 
« but were quartered on the abbeys,) and all the freemen, 
„(namely the Saxon frecholders, and the tenants of the 
e church, which now was ſubjected to knights ſervice) of 5 
our whole aforeſaid kingdom, ſhall have and keep them- * 
e ſelves well in arms, and in horſes, as. is fitting and their 4 
duty; and that they ſhould. be always ready, and well pre- , 
| * pared to ful agd to aft whenſoeyer occaſion ſhall be, ac RR 
| RE es br ee. 
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. fiefs ind tenements; and” ab wwe Have enafted to them by 
bt the commune mill of vir whole kingdom aforeſaid ; 
te and have given and granted to them in fee f in hereditary 
10 right.” "The great effect of this law was to ſettle 'two 
things, not expreſoly mentioned in the former; the firft br 5 
Mew the nature of the ſervice now required, Enight fervi 
n horſeback; and the other, tò aſcertain. to all his gn 
32xons as well as Normans, the hereditary right they had in 
their lands, for if chat had not been done by this law, as 
now all lands wete made feudal, and their titles to them con- 
ſequently to be decided by that law, they might otherwiſe | 
be liable to a conſtruction, according to its principles, that 
any mat, who could not ſhew in his title words of inheritance, 
hich the Saxons generally could riot, was but tenant for life. 


Tuts general law then put all on the kame poking, avid 
Dave them inherftances, as they had before, but of another 
Gature, the feudal one, and conſequently, ' "made them ſub- 
J. to all its regulations. From this time, and in conſe- 
ende of theſe laws, the maxim prevailed, that al lands in 
Cneland i are held from the king, and that they all proceeded 
om his free bounty, as is firohgly implied in the word con- 
mus; and hence ſome, indeed many, have ĩmagined that 
ie conqueror ſeized all the lands of England, as his by 
ht of conqueſt, and diſtributed them to whom, and on 
„Hat terms he pleaſed. With reſpect to the greiter part, 
"ch he gave to his Normans, this is true; but it appears 
om the fecords of his time, chat it was not univetſally che 
Ae. The laws I have mentioned fo changed the nature 6f 
5 inheritances, which he did not ſeize, that were ſub⸗ 
5 to all the ſame conſequenees, as if he had ſo dhe; though 
„ wüch, with peſpect ko the Saxotis, he did not Hillel 
m. * was but a fiction in * K. TY * ane 
"IR i ltd . 
die to, Kaighes ſetvite, in Heu of the 'thilitary Expedition 
3 were | ject to Before; "bor this is to be underſtood with 
ation. For ln the lands of an 'eccleſiatical 


. Je Lm 8 
w. "Eorpotation,” ware barely feen 
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thoſe that did the duty, they; for nedeſſity s fake, were ex- 


empted ; and the Saxon expedition being aboliſhed, the con- 


tribution thereto fell with it, and 51 became tenants in 


frankalmoine, or ſret alm. But 1h an etcleſiaſtical cor= 


poration was rich, and able, beſides their neceſſary ſu pport, 
according to their dignity, they were, by theſe laws, under 
the words Iiberi homines, ſubjected to the new ordained mili⸗ 

tary ſervice, as they had been before to the old, and d&&otd- 


Thi wealth, were obliged to find one or more knights 


or horſemen. If they were obliged to furfiiſh as many as 4 
baron regularly was, they were barons; as all the biſhops 
and many of the great abbots were; and, as barons, ſat ig 
the commune concilium; whereas, before, the clergy in gene= 
ral ſat in parliament, as well as-the l not as a fer 
body, nor inveſted with ſeparate es both clergy and 

laity equally concurred, in making laws, whether relative to 
temporal affairs or ſpititual; though, with reſpe& to the 
latter, it may well be inferred, from the ignorance of the 


times, that they | had almoſt the entire influence: But after 


this time the cleigy became a ſepatate. body fromm the laity, 
had diflin&t-intereſta alſo, and a ſeparate jdniſliRtion nay I 
may ſay, became, in ſome degree, a ſeparate branch of the 
iegiarure, by the right they ae and of maks 
BPR Lag Thats ol Hut explain 
ee ee 
en den khr, "M55 n 


ee e ee ee | 
as to the properties of landed eſtates in Engis 
introduced by the two laws of the conquerors, 3 
tioned, from what was their nature aid qualities before 
time. „FF CCS 
(I ſpeak in general,) they could be aliened at pleaſure, they 
could be deviſed by will, eri hy of 
death of the ownet, but a very moderate ſettled heriot paid 
by the executor, In the mean time, on the death of tie an- 
ceſtor, the heir entered without waiting for the approbitiori 
of the loid, or paying any thing for it; and his heir, if 
there was ene 0 

3 ot 
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or marriage, " was due or exaRted, if the heir was 48. 
All theſe, by the feudal cuſtoms being introduced, were 
quite altered: Lands could no longer be aliened without the 
conſent of the lord. No will or teſtament concerning them 
availed any thing. The heir had no longer a right to enter 
into his anceftor's Inheritance immediately on his death, un- 
til he (not the executor) had paid a relief (and that not a 
moderate one) and been admitted by the lord. The heir, 
likewiſe, was not all the ſons jointly, but one, firſt, ſuch as 
the lord pleaſed to prefer; at length it became ſettled uni- 
verſally in favour of the eldeſt ; and the fruits of tenure, 
wardſhip, marriage and relief (for the Saxon heriot was, as 
I have mentioned, a different thing) came in as wha: 
attendants of 2 feudal donation. | | | * 
No wonder, then, that it bs eli aid Willizm —— | 
diced a new law, the Norman one. He certainly did ſo as 
to landed eſtates; but this, as I have obſerved before; by the 
conſent of his parliament, who, being Normans, were as | 
well pleaſed with the change as himſelf z but it is not true 
with reſpe&' to the other old Saxon laws, which did not 
claſh with the deſign of introducing che military feudal ſyſ- 
tem. Them he cofifirmed, and his feudal laws were called 
only emendations. Mbwever, certain it is, his fecret deſign 
was to eradicate eveti the Saxon, the laws he had, in 1 
ance of his coronation oath, confirmed, and that he took 
many ſteps thereto ; which though they had not the full effect 
he intended, wrought” conſiderable changes. What theſe 
were, and che conſequences of them, dall eee 
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Wes ae the an en eſtates, 
and the conditiong upon which they wer > held, ha 
proceeded a good way in his ſecond capital delign, che in 
troduBion of the Norman, and the aboliſhing, of the Saxon 
law. And farther than that, it was not proper nor conliftent 
with his honour, who had ſworn to Edward's s laws, to pro- 
ceed openly. However, he formed a promiſing ſcheme for 
ſapping and undermining the Saxon Jaw by degrees. / Fuſt, | 
he appointed all the judges s of the curia rcgis, ror = 
the Normans, perſons fond of eir own law, ignorant of | 
the Engliſh, and therefore incay ble, even if They by a mind, 4 
to judge according to it. E 3 


9 1 1 
9 
Bxrokx his time this court only meddled wich the cauſes ä | | 
of the great lords, or others that were of great difficulty, but 
now. it was thought proper to diſcourage the county courts, 
and to introduce moſt 'cauſes originally into the ſuperior 
court; and for this there was a reaſonable pretence, from 
the diviſions and factions between the two nations, and the 
partialities that muſt ever flow from ſuch a ſituation of affairs. + 
The antient laws of England had bzen i ine in the ; 
Saxon, ſome in the Latin tongue, and the laws of William, 
and of many of his ſucceſlars, were penned in the latter 
language. But in the curia regis all the pleadings hencefor- 
ward were entered in the Norman tongue, the pon lan- 
guage of his court, as were alſo all the proceedings therein, 
until the time of Edward the Third. This introduced the 
technical law terms, and with thoſe came in the maxims and Eo 
rules of adminiftering juſtice belonging to that people, which 4 | | 
gradually, wherever they differed from, ſuperſedes the En- 1 
gliſh. Hence proceeded the great affinity, I may ſay iden- 
tity, between the n. law of . as ſet forth i in 


the 


. n 


Tur e 8 did not 4 from this highs 

| Though England borrowed moſt from Normandy, yet, on 
the other hand, Normandy borrowed much from, England, 
William, for. the eaſe of his people, who had occaſtgn, to 
frequent his court, or had ſuits in the curia regis, eſtabliſhed. 
ſchools for inſtructing perſons in this language, and obliged 
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the cautumier of that country, and the law of * as it 
ſtood ſoon aber the e Wee 


parents of ſubRance to ſend their children thither, which had | 


the conſequence of aboliſhing the, old Saxon tongue, * 


forming 2 new language, from ther mixture of both, 


Tuts introduction of a new language, together with the 
' exaltation of the curia regis and the conſequent depreffion of 


the county courts, introduced, as apprehend, the diſtinQion | 


between the courts of record, and not of record, and made the 


county courts conſidered of the latter kind. Courts of record 
are ſuch whoſe proceedings are duly entered, which, at that 


time, was to have been done in the Norman tongue, and 
which proceedings are of ſuch weight, as, unleſs reſerved, 
for ever appearing from the record, can never be gainſaid oQ 


controverted, Now, to allow ſuch a privilege to the pro- 


ceedings of the inferior courts, the county ones, where the 
ſuitors were judges, and where, beſides, the proceedings were 
in the Engliſh language, would have been contrary to the 
policy of that time, and would, have tended rather to the con- 
firmation than depreſſion of the old law. The ſpiritual 
courts, alſo, : are not allowed to be courts of record, and that, 
1 preſume, becauſe they were antiently a part of the county 
; courts, ; and ſeparated from them, as I hal ſhew preſently in 


this reign, and therefore could have no greater privilege than 


the court from which they were derived, However, ſome in- 


ferior courts, ſuch as the fourn, and the leet, were allowed, 


to be courts of recard, and that, I conceive, both for the 


penefit of the realm, and the profit of the king; for theſe 


were criminal courts, where public offences were puniſhed, 
and therefore ſhould have all weight given them, and where 


the king's s forfeitures and fines for crimes were found. 
1 HAYE 
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I #4Ys. obſerved before, chat the courts, in che Saxon. 
times, were mixed aſſemblies, where the biſnop and ſberiſt 
preſided, and mutually affiſted each other, and Where the 
biſhop, I may add, had a ſhare in the amerciaments and 15 
fines. - But in chis reign the ſpiritual and temporal courr: 
were ſeparated by William, a thing which afterwards was of = 
bad conſequence to many of his ſucceſſors, but was, at the 
time, very. ſerviceable to the views be then had, This wat, 
certainly done partly to 0bligg the pope, who had eſpouſed 
his title, and at this time was ſetting up fot the univerſal. 
lord . Srghi antes, een 
rann ra? þ | | 

8 9 
Ons. 3 bn for on foot to e 
they aimed at, was to make a diſtinction between clergy and 
laity, to have the matters relating to the former, as well the 
merely ſpiritual as the temporal rights. they had acquited, 
cognizable only i in their own juriſdictions; and, to preſerro 
the diſtinction ſtronger, to forbid their interfering in the 
temporal courts, upon pretence of their time being taken up | 
in ſpiritual exerciſes, and particularly, that it ſuited not the 
piety and charity of a clergyman, even by his preſence, to 
countenance the proceeding to ſentence of death, or the mu- 
tilation of limbs. Many were the laws they made for this 
purpoſe, upon motives of pretended piety; and the circum- 
ſtances. and practices of the times contributed greatly to their 
ſucceſs; - The emperors, kings, and great lords, had the 
nomination to biſhoprics, and other benefices, as their an- 
ceſtors had been the founders, and their lands were held fror: 
them. But ſhameful was the abuſe they made of this gower, 
Upon pretence of the clergy being their beneficiary. tenant-, 
according to the principles of the feudal law, they exacte. 
reliefs, and arbitrary ones from them before inyeſtiture, or, 
to ſpeak in plain terms, they. fold them on Simoniacal con- 
tracts to the higheſt bidder, as the Conquerors ſon Wilkiarr 
did afterwards in England; ſo that the profligate and vici- 
ous were advanced to the higheſt dignities, while the conſci- 
entious clergy remained in abſcurity ; nay; if they could 
get no clergyman to come up to their price, they made gifts 


- * 4 & 4 8 
* 7 EY 2 
Ws * FX 


2 5 296 | Areronzs on THe Lect: 29. 


| of the title and temporalities to laymen, nay, to children; 
ae e eee ee e ee 
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- Sven practices, tant hn were too W tive jut f 
| and univerſal offence to all ſober perſons, ſo that-the popes 
were generally applauded for their aiming at the reformation 
of the evils, and for the endeavouring, by their decrees, to 
reform the morals of the eotrupt clergy, and to reſtore an 
elective manner of conferring benefices, though their real 
deſign was firſt to become the protectors of the clergy, next, 
their lords and maſters, and then, by their means, to tyran- 
nize over the laity; a plan which they carried into execution 
with too much fucceſs. This plan was in the height of its 
operation in William's reign. The foundation of it had 
been laid before, as I obſerved, in the many diſtinctions made 
between clergy and laity, and the prohibiting the firſt, except 
| ſome great ones, from meddling with ſecular affairs, or tri- 
bunals. This ſeparation, however, had not yet taken place 
in England, and it is not a wonder that William, Who had 
peculiar views of his own init, 'as I ſhall obſerve, thought it 
| reaſonable to oblige his benefactor the pope, and to conform 
the conftitution of this ehurch and nation to chat of F MD 
where the clergy, were a quo mm ; (3 


Tux private views of the king were model the firſt 
roſe merely from his perſonal character, his avarice. By 
the biſhop's ceaſing to be a judge in- the temporal courts, he 
loſt his ſhare of the mulcts or fines impoſed therein, and in 
conſeqyence the king's two-thirds of them were encreaſed. 
But his- other view lay deeper. To comprehend this, we 
muſt remember how great was the ignorance of thoſe ages. 
Scarce a man, except a clergyman, could read or write, in- 
ſomuch that being able to read was looked upon as a proof 
of being in orders, Many even of the greateſt lords could 
not write their names, but ſigned zzarks ; and from this ig- 
norance it was that proceeded the great weight our law gives 
to ſealing above figning any inſtrument, and that ſealing is 
what makes it a man's deed. It followed from hence that 
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a few particular caſes, that fell under their awn obſervation ; 
whereas the clergy bad the benefit of reading the written 
laws, and conſulting the proceedings thereon, in the rolls of 
the courts of juſtice, and they were the only lawyers of the 


- WHaT method then could fo effectually anſwer che ki 
end of making the Saxon law fall into oblivion, which he e 
riot openly aboliſh, after having ſolemnly ſworn to obſ 
it, as the removing from the courts. of juſtice thoſe 3 
who only knew it, and could oppoſe any innovation hie 
Norman miniſtets ſhould attempt to introduce. Ibis poli- 
cy, however, as artfully as it was laid, had not its full effect; 
for many of the clergy, unwilling to loſe ſo gainful a trade, 


appeared ſtill in theſe courts in diſguiſe; as laymen, and at 


this time it is very probably conjectured that ornament of the 
ſerjeant. at law's dreſs," the coiff, was introduced, and for this 

very purpoſe of hiding the tonſure, which would have ſhen 
9 This their attendance; in ſome degree, 


fruſtrated the foheme, and many of the Savon laws, uch 


eſpecially as were repeated in en yg II OED 
but any: n tA Fo 
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1 MENTIONED thit one motive ef Willian's pda 
the juriſdictions, was to'oblige the pope, to whoſe favour he 
owed much, yet ĩt ought to be 
he maintained the independency of his kingdom with a roy- 
al firmneſs. Pope Gregory, commonly called Hildebrand, 


who was the firſt that ventured ſo far as to excommunicate 


ſovereign princes, as he did the emperor no leſs than four. 
different times, conceiving William could not ſit ſecurely 
on his throne without the aid of his ſee, demanded of him 
homage for the kingdom of England; and the arrears of Pe- 


ter's pence; grounding his claim of ſuperiority: on his pre- 
deceſſor's conſecrated banner, and that Peter · pence was the 


frrice by which the kingdom was held from the haly fn. 
7 | But 
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But the found he had a man of ſpirit to deal with. William: 
allowed: the juſtice of the demand of Peter-pence, and pro- 
miſed to Rave it collected and paid; not as a tribute, but as a 
cCharitable foundation, as in truth it was, to ſupport a college 
. of Engliſh ſtudents at: Rome, for the benefit of the Engliſh 
church. As to homage, he abſolutely refuſed it, and declar- 
ed he held his crown from God alone, and would maintain 
Its independance; and to convince the pope he was in earneſt, 
he iſſued an edi forbidding, on their allegiance, his ſubjects 
ty acknowledge any perſon for ſovereign pontiff, until he had 
acknowledged him. So bold a ſtep convinced — 
was already ſufficiently embroiled with the emperor, 
this tras no fit time to puſh things; and ſo he dropped kin; 
project, but without retracting it; for the court of Rame- 
never did in any e er e been ee ner 
hal once advanced. | mt ; 8 
73. 9 6; 75 b 
N bes conſequences of the Get a roelehaſtical. 
from the temporal: juriſdiction were many. It naturally oe 
cnaſioned controverſies concerning the reſpective limits, and 
theſe gave riſe to the curia 72gis interpoſing in theſe matters, 
and, by 1 preventing one from encroaching upon 
the other. The great conteſt was concerning ſuits for be - 
nefices, ee livings, which the clergy contended were 
of ſpiritual, and the king's courts, of temporal cognizance. 
And this, indeed, was the great queſtion, that, in thoſe days, 
divided the Chriſtian world abroad. Howeyer, in England 
the clergy wert, at length, foiled in this point. But a much 
greater evil aroſe: from this ſeparation. It. isa maxim of all 
laws, that no man ſhould be twice puniſhed for the ſame 
crime, and this juſt maxim the clergy, in favour of the 
members of their -own body, perverted in a ſhocking man- 
ner, If a clerk committed murder, rape, or robbery, the 
biſhop tried and condemned him to penance; and this ſen- 
tence was made a pretence of not delivering him to the tem- 
poral courts, to be tried for his life, This was one of the 
great diſputes concerning the conſtitutions of Clarendon, in 
E 2 110 ee een 
IL Ar- 
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Ar- length; about Heiry- che Tres rig che Ans 
between che ſeteral juriſdiettons were prscty well fattled, m 
by Tubſequentſtatutes;-and Judicial reſolutions, are confined | 
to the reſpective limits they (are now under! Tudeed, fines 
the Reformation, as the credit of the canon law has declin-. 
ed, on account of the dilatory” propeedinngs, and the ut of 
ex unication upon every trifi the report 
tion-6f the eceleſiaſtical courts has greatly fallen, and prohi. 
bitions are now iſſaed, in many caſes, bete they could'not 
have been granted in former times. et if we examine ac! 
eurately, we ſhall find that theſ® great compluintay Which? 
it muſt be owned, ure int the genetal juſt, himely, of dib- 
torineſs and excommunieations, proceedet}-From the ſepitiras 
tion of the two coursby!Willliam.” "Before; when the Courts 
ſar together, the ſheriPulliſted "the billios, ant by his tem- 
potat power eompelled che parties to appear, and ſubmit t 
the ſentence, if they were dontumacious againſt encommu- 
nication. But hen they avers-feparatet!,/the biſhop was left 
to his ſpiritual arms; merely, excemmunlcation; and as'the 
of ſach a ſentence were, in the ſdperititions 
times; fooketl"orf"a8 very'dreadful, and ae really ſevere in 
law, Tevetal intermetliate proceſſes and notices were neceſſary 
before they proceeded to that extremixy; and this gave G 
portunity to litigious perſons to diſobey every order the court 
made in a cauſe, until chey came tu the brink of excothmu- 
nication, and 'that waypby repeats&"oontuitmcies;/ to p 
out eguſes to an unconſcionable; length. And the want of 
other arms compol led theſs courts, on vety.trifling contempts; 
to enforce their orders hy uni eatiun; which, it m 
be owned, according to its primitive and — 5 
eek ant nedenn: 4 e 3079 Nac i 
„ni on pid Nr K n 
ANOTHER evil Conſequence that flowed! from ade epa 
ration of theſe courts; was, that the pope cunmingly bels, 
the canon law, introduced into tie 'ecclefiaſtical courts, 
which made bim che head of the church," introduced appeals 
1 bim. and, in effect, robbed the king oft ſo many ſubjects 


affairs, whereas, tn tug ere ih 
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be references in caſes of difficulty for advice to Rome, there 

were no appeals, thither. The curia yogrs was to reform ec- 

. — and the mene as * 
Arens br 

Þ 1 . nail iris the laſt I hall men- 

tion, of this alteration,” was the ſetting up two legiſlatures, 

if I may ſay ſoʒ in the kingdom. In the antient times all 


| laws were made in the ſame aſſembly, but now, the elergy 


being ſeparated, from the laity, when a parliament was call- 
ed, the huſineſs became divided; eceleſiaſtical matters, and 
the taxes on the clergy, were handled in the convocation, 
as temporal matters, and the taxes. on. the laity, were in par- 
liament. This contributed to the further claſhipg of juriſ- 
dictions. For it muſt be owned the convocatipn exceeded 
their powers, and made canons ahout things merely tempo- 
ral; which, however, they contended to be ſpiritual; and 
ſometimes, contrary, to the expreſs law of the land; nevet- 
theleſs they by the ſuperſtitious and ignorant, who knew not 
the diſtinction betxeen ſuch things, were generally obeyed, 
and hence from ſuch ſubmiſſion it · is, that, by cuſtom, in 
(prom. — — og 
e eee er 154 ett of bone . 
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22 right: 28 canvocation's tations binding e 


8 in ſpiritual matters was never doubted in the times of pope. 


ty, nay till Charles the Firſt's timeß if they had the appto · 
dation of the king, whe 9125-the bend Gf the: church, it, was 
the general opini the Puritans. But ſince 
that time their i ;diRion-is ſettled;on a reaſonable footing. © 
Their canons ind me. Man, ſpiritual or lay, in temporal 
matters. They bind no layman in ſpiritual matters; but 
they; bind the -clergyoia: ſpiritual matters, provided that no 
right of the Hity, is thereby infringed, — As As far inſtance, 
there, is a canon. forbidding, clergymen ta celebrate marriage 
aut of canonical houis. This doth not bind even a clergy» 
, for if it did, „it. ypuld ſtrip the laity of their right ＋ 
1 at any hour, However, it is to be bebe 
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whether a canon whe a I, or 
only a repetition of the old eccleſiaſtical lad. If the latter, 
Rr ſpiritual and la not as A canon, but as 
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NyirrtAu the Conqueror left three ſons, Ro- 
bert, William and Henry, The eldeſt, Robert, 
according to the eftabliſhed rules of the French fiefs, 
ſucceeded in Normandy, and on account of his primo- 
geniture laid claim alſo to the crown of England ; but 
what right that gave him, might in thoſe days, well be 
a queſtion. In the Saxon times the rule was to elect a 
king out of the royal family, and the election generally 
fell on the eldeſt ſon, though not univerſally; for the line 
of Alfred reigned in prejudice to the deſcendants of his 
two elder brothers. Edred ſucceeded to his brother Ed- 
mund, in prejudice of Edmund's two ſons ; again, on 
\ Edred's death, his fon was excluded, and Edmund's eldeſt 
ſon reſigned ; and laſtly, Edward the Confeſſor was king, 
h his elder brother's ſon was living. So that pri- 
ority of birth was rather a circumſtance influencing the 
people's choice, than what gave an abſolute right of 
ſucceſſion, | | | : 


| AnoTHER thing, it might be pretended, ſhould deter- 

- mine this point, that is, that William claimed the crown 
through the will, as he ſaid, of the Confeſſor; he alſo 
had not a power. to bequeath the crown. When, there- 
fore, he was making his will he was applied to on this 
head, but the approach of death ſeems to make him ac- 
knowledge that his only juſt title. was his election, for 

15 he hated his ſon Robert, and was extremeiy fond 
or William, be refuſed to diſpoſe of it by will. He only 
- expreſſed his wiſh that William might ſucceed, and diſ- 
patched him to England, with letters to Lanfranc arch- 
biſhop of Canterbury, requeſting him to influence the 
election in his favour, and he accordingly was crowned. 
| Indeed, it ſeems a little odd that William, whoſe bad qua- 
lities were univerſally known (for he had not one ſingle 
virtue except perſonal bravery) ſhould be preferred to Ro- 
ber who, with thas drt, polled. alt the amiable vi. 


diues of 


Tahar 


r 
_—_— 
7 - : 


: 6 acc math hate ths. ates ate tn * 
* * PR - 4 . * - Ort * 2 . e 
* ann * — 2 — : U b 11 
r 5 / 2 £ CY * * 8 5 * | 
e 2 1 2 a * 2&2 
$7 "LR s * x ? L> * - 
- - 3 Iv : - | : . p 1 * - " =y 0 , 
\ y 8 SA 8 5 4 * 
— A * , k | - - = r 
« 8 4 2 . 9 . 4 — = a g 
- 4 2 3 8 
- G - * - 
. * — 
- 


Lager. 30. ' LAWS on ENGLAND. 7 


— ond pre a7 as 6. 
Robert is not "to. be wondered. at, 2 he had, e 


berally, bore down all o and indeed, it is pro- 
bable that Roberts — which-was well een 
operated in his disfavour ; for his extreme indolence and 
ity, and his ſcruples of uſing improper” means for 
attaining the moſt defirable ends (whereas William was 
extremely active and would ſtick at nothing) made it 
eaſy for perſons of any penetration to rr 
the emen GP In; ve - i 


Ws have Hide to fa of the laws in his e i 
regarded no laws divine or human, eccleſiaſtical or tem- 
poral. He choſe for judges and courtiers the moſt ' profli- | 
Ste perſons he could find. And one of the great oppreſs... - s 
fions his people laboured under was the extending, and __ 
aggravating the foreſt laws. The forefts were large'trafly © BET 2 
of land, ſet apart by his father for the king's tiunting > = 
2% T2222 s 2 1 
ones, to de obſerved in theſe diftrifts for the preſervation 5 
of che game, and erected courts to try offenders, and treff. 
paſſes in his foreſts. As i Ra NR. 
was to fleece his ſubjeQs, who were as fond of hun 
as their ſovereign, by mulcts and fines; and in truth, 


were the only oppreſſions his ee me, 
taffered under the nn . 
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he made a law by his oum authority, to make the killing 

of a deer capital. On pretence of this law he — 

many of the great and rich, confined them for years, 

without bringing them to tryal, until he forced them 40 
compound, and to give up the better part of their eſtates. 
Not content with harraffing the laity, he laid ſacrilegi- 
ous hands on the church revenues. Whenever a rich 
abbey, or biſhoprick, fell vacant, he laid his hands on the 
temporalities, kept them vacant for years, as he did that 
of Canterbury four years; ud even, when he was pre- 
vailed upon to fill them, he openly ſet them to ſale in his 
preſence, and gave them to the beſt bidder. However, in 
a violent fit of ſickneſs, he promiſed to reform, and did 
till he recovered his ſtrength, when his reformation vaniſh- 
ed. The remonſtrances of his clergy, or the pope, had 
no effect with him; and, indeed, the circumſtances of the 
times were favourable, For as there were two Popes, one 
made by the emperor, the other by the Romans, who 
difowned the imperial authority in that reſpect. William 
acknowledged neither, and each was afraid to drive him 
into his adverſaries party, by n to extremities. 


1 enormities raiſed him ſo many. e enemies among 
his ſubjects of all kinds, that Robert had a ſtrong party, 
and an inſurrection was begun in his fayoug, which 
William, profiting of Robert's indolence, eaſily ſuppreſſed, 
and then invaded him in Normandy, and was near con- 
quering it, as, by a ſum of money, he detached the king 
of France from the alliance, if he had not been invaded 
by Scotland, in favour of Robert. He patched. up, there- 
fore, a peace with him, ratified by the barons on both 
ſides, the terms of which were, that the adherents of 
each ſhould be pardoned; and reſtored to their eſtates, and 
the ſurvivor ſucceed t the. other. G 


Tus there was a legal ſettlement of the 
crown of England made, which ought to have taken 
* but did not. For N t e 

killed 
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Killed ip hunting, while Robert was abſent in Italy, on his 
return from the holy war, Henry the youngeſt ſon, took the. 
advantage, and ſeizing his brother William's treaſure, was 
crowned the third day, after a very tumultuous election, the 
populace threatening death to any that ſhould oppoſe him. 
The reaſon of their attachment to him was, that he was, by 
birth, an Engliſhman, and therefore, they hoped for milder 
treatment from him than they had met from his two Norman 
predeceſſors. Beſides he had promiſed a rerfewal of the Con- 
feſſor's laws, with ſuch-emendations as his father had made. 
And-in purſuance of this promiſe, as ſoon as he was crowned, 
he iſſued a charter, containing the laws as he now ſettled _ 
and ſent copies of it to every<athedral' i in his kingdom. . 


ä laws were, as to the bulk of them, the old 3 
conſtitutions, with the addition of the Conqueror's law of 
fiefs, and ſome things taken from the compilations of the 
canon law. However, with reſpect to the feudal law, he, 
in many inſtances, moderated its ſeverity. With reſpe& to 
reliefs, he aboliſhed the arbitrary and heavy ones which _ 
William had exacted, and reſtored the moderate, and certain 


ones, which his father had. eſtablihed. With reſpe& to bs 


marriage of his vaſſals children, he gave their parents aud 
relations free power of diſpoſing of them, provided they did 
not marry them to his enemies, for obviating which, his 


conſent was to be applied for, but then he expreſsly engaged 14 


not to take any thing for his conſent ; and the ꝛvardſbipt of 


his minor tenants he committed to their neareſt kindred, - - 


that they might take care of the perſons and eſtates of the be. 
ward, and account with him for the profits during the mino - 


rity, upon reaſonable terms. He even, in ſome degtee, oO. 


reſtored the Saxon law of deſcents, and permitted alienation 


of lands. For if a man had ſeveral fieſs, and ſeveral ſons, ; 


the eldeſt had the principal one, on which was the place of 
habitation, only, and the reſt went among the ſons, as far 
as they would go; and if à man purchaſed. or acquired land 
(as land might be alienated by the feudal law, with the oon 
ſent of the ſuperior lord,) ſuch acquiſitions, by the I of 


Henry, he was not obliged to tranſmit to his beige Ee bt 8 
alien at pleaſure, | | 


Tuts mitigation of the 8 ih was very * to 
his people, both Engliſh and Normans. The former were 
pleaſed to ſee the Saxon law fo nearly reſtored, and the latter, 


harraſſed with the oppreſſions of William, were glad to have | 


the beavy burthens of their tenures lightened ; and, indeed, 
began, by degrees, to reliſh the old Engliſh law, and to _ 
| fer it to their own. 


Jo attach the bulk of his bodies to him Gill x more 
ay, he took another very prudent ſtep. He married 
Maud the daughter of the king of Scotland, by Edgar 
Atheling's ſiſter, ſo that in his iſſue the blood of the Norman 
and Saxon kings were united. But ſtill he was not firmly 
ſettled, until the affairs of the church, and the right of lay 
perſons granting inveſtitufes of church livings were ſettled. 


He intended to proceed in the ſame manner that his father and 


brother had done, He accordingly named perſons to the 
vacant biſhoprics, and recalled Anſelm, archbiſhop of Can- 
terbury, who had lived in exile during the latter part of 
William's reign, on account of the then famous diſpute of 
lay inveſtitures. But Anſelm, adhering to the canons of a 

council held at Rome refuſed to conſecrate the biſhops named 
by the king, and alſo to do him homage for the temporalties 
of his own ſee, which the _ required before he gave w_w 
Folleiog. 


HxxRr, afraid of detaching from bimſelf, and attaching 
10 his brother Robert, the pope and ſo powerful a body as 
the bulk of the clergy, with ſo popular and high ſpirited a 
prieſt at their head, was obliged to propoſe an expedient, 
that he ſhould ſend ambaſſadors to the pope, to repreſent, 
that theſe canons were contrary to the antient law and cuſ- 
| toms of the nation, and to endeavour to obtain a diſpenſation 
for not complying with the canons; and that, in the mean 
time, Anſelm might enter into the temporalties of his ſee. 
This propoſal was accepted. But, though the king's defiring 
to do that by diſpenſation, which he had a right to do by law, 
was tacitly giving up his cauſe, the pope knew his own ſtrength, 
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and Henry „ Weiknefs too well, to grant this favour. He inſiſt= 
ed on the canons being executed, which produced another 
- "quarrel between the king and archbiſhop. The archbiſhop, 
attended by other biſhops his adherents, went to Rome to 
complain. The king ſent new ambaſſadors, but all in vain. 

pope proceeded to threaten excommunication, which, in 
thoſe days of ſuperſtition, would have tumbled Henry from the 
throne, ſo he was obliged to ſubmit, and come to a compoſition. 
He rincunced the nomination and inveſtiture per annulum g 
Baculum, reſtored the free election of biſhops and abbots to the 
chapters and convents, which, as the pope was judge of the 
validity of ſuch elections, was, in effect, almoſt giving them 
to him; and, in acknowledgment of his antient right of pa- 
tronage, was allowed the cuſtody of the temporalties during 
the vacancy; was allowed to give the conge d' elire, or licenſe 
to proceed to election, without which they could not elect, 
and was allowed to receive homage from the elect, upon the 
reſtitution of the temporalties. 


Tnus the pope gratified the king with the ſhadow, A. 
gained to himſelf and the church the ſubſtance, and thus, at 
this time, ended that conteſt in England, which had coſt ſo 
many thouſand lives abroad, between the pope and emperors. 
Henry, however, retained a conſiderable influence in the elec- 
tions, for before he iſſued his conge d' elire, he generally con- 
vened his nobles and prelates, and with them recommended a 
proper perſon, who generally was choſen; and this the pope, 
for the preſent, ſuffered to paſs. 


I navs little elſe to obſerve touching the laws in this reign, 
ſave what pertains to the celibacy of the clergy. The popes, 
aiming at detaching the clergy entirely from ſecular intereſts, 
had made many canons againſt their marrying, and all the elo- 
quence of ſome centuries had been employed in recommendin 
celibacy. Theſe canons, however, had not their full effect i 
England; for very many of the ſecular clergy were ſtil 
ried. Anſelm, in a ſynod he affemhled, enacted a canon a- 
gainſt them, commanding them to diſmiſs their wives, upon _ 
pain of ſuſpenſion, and excommunication, if they preſumed to 

U 2 continue 
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continue to ann Cardinal de Crema was afterwards ſent 
legate by the pope to England, where, in a general aſſembly of 
the clergy, he re- enacted the canons againſt their marriages, 
and preſiding ina lofty throne, uttered a moſt furious declama- | 
tion againſt ſuch a ſinful practice, declaring it a horrid abomi- 
nation, that prieſts ſhould riſe from the arms of a ſtrumpet, and 
conſecrate the body of Chriſt. And yet the hiſtorians aſſure 
us, that, after conſecrating the euchariſt in that aſſembly, he 
was found that very night in the ſtews of Southwark, in bed 


with a proſtitute ; which made him fo aſhamed, that he ſtole 
privately out of England. 


HEN RV, though he had ſubdued 8 and kept his 
brother Robert in priſon, was not without uneaſineſs as to the 
ſucceſſion to his dominions; for Robert's ſon was an accom- 
pliſhed prince, and protected by the king of France, whereas 
his own bore but a worthleſs character. However, to ſecure 
the ſucceſſion to him, he aſſembled the barons of Normandy in 
Normandy, and thoſe of England in England, and prevailed on 
them to take the oath of allegiance to him as ſuch. But he 
being ſoon after drowned, the king, in. hopes of male iſſue, 
took a ſecond wiſe, and after three years fruitleſs expeQation, 
he turned his thoughts to making his daughter Maud his heir, 
and did, accordingly, prevail on his nobility to take the oath of 
allegiance to her as ſucceſſor. But one of the ſteps he took 
for ſecuring the throne to her, in fact, . defeated his ſcheme. 
He knew that a woman had never yet fat on an European 
throne ; that Spain, which was the only nation that admitted 
ene to reign in the right of females; had never ſuffered the 
female herſelf, but always ſet up her ſon, if he was of a com- 
petent age; if not, her huſband. * As to the circumſtances of 
his own family, his grandſon was an infant, and neither he nor 
His daughter.had confidence in her huſband. He knew that 
this ofth was taken againſt the general bent of his people; and 
that little dependence could be had on it when he was gone, fo 
eaſyvas it to get abſolution. His chief dependence was on the 
power and influence of his natural fon Robert, who, indeed, 
did not diſappoint him, and of his nephew Stephen, and of his 


brother 


— 
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brother Roger, biſhop of Saliſbury, « on * of whom he h 
wealth and honours. | 


STEPHEN, thus advanced, began to lift 8. eyes to the crown. 
He, as well as his couſin Maud, was a grandchild of the con- 
queror, and deſcended from the Saxon kings; and he had the 
perſonal advantage of being a male, and bearing an extraordi- 
nary good character. By his ability and generoſity he had be- 
come exceedingly popular, and his brother Roger ſecured the 
clergy in his intereſt. Immediately on his uncle's death, be 
ſeized his treaſure, which he employed as Henry* had done 
William's, and having ſpread a report that Henry, on his death | 
bed, had diſinherited Maud, and made him his heir, he was 
crowned in a very thin aſſembly of barons. Senſible of his 
weakneſs, he immediately convoked a parliament at Oxford, 
where, of his own motion, he ſwore, not only to rule with 
equity, but that he would not retain vacant benefices long in 
his hands, that he would ſue none for treſpaſſing in his foreſts, 
that he would disforeſt all ſuch as had been made by the late 
king, and aboliſh the odious tax of Danegelt; conceſſions, 
which, with the pope's approbation of his title, ſo ſatisfied the 
people, that all the lords and prelates who favoured Maud, 
and had kept aloof, and among them Robert her brother, - 
came in, and ſwore allegiance to him as long as he kept theſe 
engagements ; from which conditional oath they expected he 
would ſoon releaſe them, and indeed they did all they could to 
provoke him to it. This bait taking, and he having diſobliged 
his brother and the clergy, Maud's friends roſe in her favour; 
and made the kingdom for many years a field of blood, 


In one of theſe battles Stephen was taken, and Maud was 
univerſally acknowledged; but her inſufferable haughtineſs, 
her inflexible ſeverity to her captive, and her haughty refuſal 
of the city of London's requeſt, to mitigate her father's laws, 
and reſtore the Saxon, ſo alienated the people from her, that 
ſhe was forced to fly from London, and arms were again taken 
up for Stephen. Her brother, who was the ſoul of her cauſe, 
being ſoon after taken priſoner, was exchanged for Stephen, 
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continue to officiate... Cardinal de Crema was afterwards . 


Ilegate by the pope to England, where, in a general e ef 


the clergy, he te- enacted the canons againſt their marriages, , 
and preſiding in a lofty throne, uttered a moſt furious declama= - 
tion againſt ſuch a ſinful practice, declaring it a horrid abomi- 
nation, that prieſts ſhould riſe from the arms of a ſtrumpet, and 
conſecrate the body of Chriſt. And yet the hiſtorians aſſure 

us, that, after conſecrating the euchariſt i in that aſſembly, he 
Was found that very night in the ſtews of Southwark, in bed 


with a proſtitute; which made him ſo. 9 that he fol * 
privately out of ERGO. | 
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| | Henky, though he had ſubdued Normandy, and kept his 
brother Robert in priſon, was not without uneaſineſs as to the 
| ſucceſſion to his dominions; for Robert's ſon was an accom- 
pliſhed prince, and proteQed by the king of France, whereas 
his own bore but a worthleſs character. However, to ſecure 5 
the ſucceſſion to him, he aſſembled the barons of Normandy in 
Normandy, and thoſe of England in England, and prevailed on 
them to take the oath of allegiance to him as ſuch. But he 
being ſoon after drowned, the king, in hopes of male iſſue, 
took:a ſecond wife, arid after three years fruitleſs expectation, 
he turned his thoughts to making his daughter Maud his heir, 
and did, accordingly, prevail on his nobility to take the oath of 
allegiance to her as ſucceſſor. But one of the ſteps he took 
for ſecuring the throne to her, in fact,. defeated his ſcheme. ' 
He knew that a woman had never yet fat on an European 
throne; that Spain, which was the only vation that admitted 
8 to reign in the right of femalesz had never ſuffered the 
female herſelf, but always ſet up her ſon, if he was of a cm- 
petent age; if not, her huſband. . As to the circumſtances of 
his own family, his grandſon was an infant, and neither he nor 
his daughter-had confidence in her huſband. He knew that 
| this ofth was taken againſt the general bent of his peopte ; and 
that little dependence could be had on it when he was. gone, ſo 
eaſyavas it to get abſolution. His chief dependence was on the 
power and influence of his natural fon Robert, who, indeed, 
: Woot plappoind him, and of "" nephew Stephen, and of his 
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brother Roger, biſhop of nent on all of whom he be heap 9 


wealth and honours, | | 2 
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erkenn, thus TOP? began to lift a eyes to RT crown, 
He, as well as his couſin Maud, was a grandchild of: the con- 
queror, and deſcended from the Saxon kings ; and he had the 
perſonal advantage of being a male,. and bearing an extraordi- 
nary good charaQer. By his ability and generoſity he had be- 
come exceedingly popular, and his brother Roger ſecured the 
clergy in his intereſt. Immediately on his uncle's death, be 
ſeized his treaſure, which he employed as Henry had done 
William's, and having ſpread a report that Henry, on his death | 


* 


bed, had diſinherited Maud, and made him his heir, he was - 


crowned in a very thin aſſembly of barons. Senſible of his 

weakneſs, he immediately convoked a parliament at Oxford, 
where, of his own motion, he ſwore, not only to rule with 
equity, hut that he would not retain vacant benefices long in 
his hands, that he would ſue none for treſpaſſing in his foreſis, 
that he would disforeſt all ſuch as had been made by the late 
king, and aboliſn the odious tax of Danegelt; conceſſions, 
which, with the pope's approbation of his title, ſo ſatisfied the. 
people, that all the lords and prelates who favoured Maud, 
and had kept aloof, and among them Robert her brother, 


came in, and ſwore allegiance to him as long as he kept theſe 


engagements; from which conditional oath they expected he 
would ſoon releaſe them, and indeed they did all they could to 
provoke him to it. This bait taking, and he having diſobliged 
his brother and the clergy, Maud's friends roſe in her favour; 
and made the kingdom | for many years 2 field of blood. 


In one of theſe battles· Stephen was taken, and Maud was 
univerſally acknowledged; but her inſufferable haughtineſs, 
her inflexible ſeverity to her captive, and her haughty refuſal 
of the city of London's requeſt, to mitigate her father's laws, 
and reſtore the Saxon, ſo alienated the people from her, that 
the was forced to fly from London, and arms were again taken 
up for Stephen. Her brother, who was the ſoul of her cauſe, 
r ſoon after taken priſoner, was exchanged for a 
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and be dying ſoon after, Maud was forced to leave the kingd 


to ber competitor. However, Stephen continuing ſti 
broiled with the clergy, her ſon Henry, in a few years der, 


iunvaded England, and was joingd by multitudes ; but ſome no- 


| blemen, who. loved their country, mediated a peace, 
laſt effected it on the following terms; that Stephen Goals 
_ reign during life; that Henry ſhould ſucceed him, and receive 
| hoſtages at the e for the delivery of the king's caſtles to 
bim on Stephen's death; and that, in the interim, he ſhould be 
conſulted with on all the great affairs of the kingdom; and, 
this agreement was ratified by the oaths of all the nobility of 
both ſides. In this treaty no. mention Was l of many 
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_ ox Seeber death, Be) de Bain fhceendel, 


according to the ſettlement of the crown before made, | 


and came to the poſſeſſion of the kingdom with greater advati- 


tages than moſt kings ever did. He was in the flower of 


| youth, had-an agreeable perſon, and had already given the 


moſt convincing proofs both of wiſdom and yalour, He was 
by far the moſt powerful prince of his time: for, beſides Eng- 
land, which, when united to its king in affection, was, by the 


greatneſs of its royal demeſnes, and the number of knights 
fees, incomparably the mightieſt flate in Europe, in proportion 
to its extent, he had in France, where he was but a vaſſal, 
greater territories than the king. of France himſelf, In him 


great dependencies ; Anjou, which. came from his father 3 
Normandy from his mother, and Guienne by his wife. And, 


from the very firſt ſteps he took on coming to the throne, his 


ſubje&s had good foundation to hope, that this great power 
would be principally exerted to make them happy. The 


whole reign of Stephen, until the laſt pacification, had been 


a ſcene of diſmal confuſion, in which eyery lord of a caſtle 
Kees at pleaſure, during the competition for the crown 3 

and though, from the time of the ſettlement of peace, Stephen 
publiſhed. edicts to reſtrain violence and rapine, and made a 
progreſs through the kingdom, in order to re-eſtabliſh juſtice 
and order, he lived not long enough to ſee his good intentions 


_ anſwered, but left the work to be — by his 23 L 


ceſſor. 


Tur gt whing Henry did was (diſcharge a multitude of 
en, whom Stephen kept i in arms during his whole 
v4 .  ' reign. 


were united three great fees, to each of which belonged ſeveral. 5 | 
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reign. His next care was the reformation of the coin, which 
had been greatly debaſed. He coined money of the due weight 


and finenefs, and then cried down the adulterated which had, 


in the late reign, been counterfeited by the Jews, and the many 
petty tyrants in their caſtles. . Theſe n humble, and make 
ameſnable to law, was his next cont As to the caſtles in 
pftivate hands, that had been erected in his grandfather's time, 
or before, he meddled not with them; but all that had been 
built during Stephen's reign, either, by. -permiſſion, or conni- 
vance, through the weakneſs of that pripce, which were t 
great nuiſances, be iſſued a or Oe demoliſhing, « ex- 
cept ſome few, which, from their convenient ſituation, he. 
choſe to keep in his own hands, for the defence of the realm. 
And, laſtly, as the crown had been greatly impoveriſhed by. 
the alienations Stephen had, through nr” i „been forced to 
make, he iſſued another, to renounce all the aptient demeſnes 
that had been ſo alienated, that he might b be enabled to ſupport 


his dignity without loading bis 8 r on extrsordi- 
8 occaſions. | 


. — * ' * 
— 


Txxsx reformations, however _ 10 desdeltes b or agree- 
able to the ſubject, he did not proceed on merely by his own 
authority. He had deliberated with the nobles, who attended 
at his coronation, concerning them, and had their approbation 3 
and though there were no acts of parliament 1 made at that 
time, yet, as form in thoſe days was leſs minded than ſubſtance, 
theſe edits had the obedience of laws immediately paid them 
by all, except ſome mutinous noblemep, who till held their 
caſtles in a ſtate of defence. Having taken theſe prudent ſteps, 
he formed his privy council of the beſt and wiſeſt men of the 
nation, and by their advice ſummoned a regular parliament, 
wherein many good regulations were made, The laws of the 
Confeſſor, as amended by Henry the Firſt, were re-eſtabliſhed, 
and every thing, both in church and ſtate, ſettled on the foot- 
ing they-were in the time of that king. Being thus armed 


with a full parliamentary authority, he marched againſt his 


mutinous nobles, whom he ſoon brought to ſubmit ; ; and de- 
moliſned their caſtles. 


in 


N * | * | N {11 
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"In ane Wa toſettle the „ 
teſts about which had.had-fatal effects ever ſince the death of 
the Conqueror, he prevailed on his ſubjects to take the oath of 
allegiance to his two ſons, though both in their infancy, firſt! 
to, William, then, to Henry, as his ſucceſſors. And having 
taken all theſe wiſe and juſt meaſures, for the peace and ſecu- 
rity. of his kingdom, he Tepaired to his foreign dominions; but 
his tranſactions there, or even at home, that do not relate to 
the laws or conſtitution, are not within the compaſs of the de- 
ſign, of theſe lectures. Let it ſuffice to MW, that he made as: 
good laws for and Was as Rp eee his. n as 
ha Fog lubjeQ#c:q- J. ; W ef 
tab 2 2H "ry a7. "B93 
* his reign-many were. the Se anon a thy: . 
Engliſh law, moſt of them, no doubt, by act of parliament, 
though the records of them are loſt. For, in the beginning of 
his reign, as Lobſerved, he enacted in parliament the laws of 
Henry the Firſt; and yet from the book of Glanville, written 
in the latter end of his reign, it is plain there were great 
changes, and the law was very much brought back to what its 
was in the Conqueror's reign; nay, in one reſpect, to what it 
was in Rufus's, I mean reliefs,” the law of which I ſhall men- 
tion hereafter. Many likewiſe were the regulations he inttro- 
duced of his on authority, which in the event mom yy 
un! — ee * 
8 1 08 n SL 
Tux firſt I ſhall take notice Oy was bis dorneharien of the: 
ſervices due of his tenants in demeſne, which formerly were 
paid in proviſions and other neceſfaries, into a certain ſum of! 
money, adequate to the then uſual price. His grandfather 
Henry did ſomewhat of this kind, but he it was that eſtabliſhed] | 
and fixed it; and his example was followed by his lords, ſo that, 
from this time, rents became generally paid in certain yearly 
ſums of money, inſtead of corn and proviſions,” What advan- 
tage the ſucceſſors of theſe ſocage tenants gained thereby will 
be evident, if we conſider the price of things at or about that 
time. In the reign of Henry the Firſt, we are told, te cur- 
rent 
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- 
. oy 
. 


* VECTURE9 er n Laer. gr; 
rent price of ſeveral commodities, which, however, muſt be 


trebled when reduced to the money of gur ſtandard, were as 
follows: That of a fat ox five ſhillings, of dur money fifteen; 
@ wether: four-pence, of ours, a ſhilling; wheat to ſerve an 
hundred men with bread for one meal, a finlling, of ours; three 


ſhillings; a ration for twenty horſes for à day, four pence; of 


our money a ſhilling, © And although we ſhould allow that; in 
rake Seconds time, the prices of unge were even dau- 
bled, which is impoſſible to be admitted, it is euſy to ſee how 

greatly the future ſocage tenants, the ſame nominal ö 
rent, the value of nich was daily decreaſing, roſe in wealth 
and importance. Beſides, they were greatly eaſed in point of 


the expence and trouble of carrying the proviſtuns to the kings 


\ Fourt, to wbich before they were obliged, wherever he reſided 
in England; whereas, nous. they had only to carry, or ſend by 
N wellen Wee e meer rant 


- Hh tnilitarys nens he eaſed in neee bene 
manner. By the law of the Conqueror, every military man 
was obliged to ſerve at his own expence forty: days as well! 


| abroad, where: the king's: occaſions, required; as: in England, 


and in perſon too, unleſs notoriouſly incapable; in which caſe 
they were obliged. to find each a deputy, and if they failed 
herein, by the ſtriQneſs of the feudal law, they forfeited their 


lands, or rather, as the law was uſed in England, compounded- 185 


at the king's pleaſure; which, if he was very avaricious, came 
pretty near the ſame thing. This was a miſerable heavy 
grievance. For what oppreſſion muſt iti be for a kniglit of 
Northumberland, who had, perhaps, but a ſingle fee, to tranſ- 
port himſelf, it may be, to Guienne, to ſetve ſorty days, and! 
then return? Nay, it was inconvenient to the king himſelf; 
for as France, where the ſcene of the king of Englands wars: 

| lay, was every where full of fortifications, | it wag: 
ſcarce poſſible.to finiſh a war in forty days, however great the 
humour of that age was for pitched battles ; the conſequence! 


of which was, that, after that time, the king was ever in! 


danger of being left in the midſt of a nne. inſe· 
riot l 


Hax 3 


0 


LOO bels nefau⁰ 5 35 3 


TE ne cone bie e ec er e „ en 
— then, fonibleof thelwinconrenievots/ both thi. 0 

| Gifand hiv ſubjects, deviſed eſcuage, or ſcatage, in the forts , 
year of his reign, upon account of his wit with Toulpuſe A 

upon which. his wife had ſome: pretenſions. He, knowing: this 

war required but a ſmall part of his force, did, both in Nor- 
mandy and England, publiſh, that ſuch of his military tes - 
nants as would before-handpay a certain ſum of money, _ 
be excuſedifrom ſerving, either in perſon or by deppty ; and 
this ſur, which was rated by him extremely moderately, — 
was, therefore, generally paid by his vaſſals, rather than ſerve 
in ſo remote a place, he employed in hiring mercenary ſoldiers 
of fortune, of whom there was plenty on the continent; and 
thoſe, by their engagement, e e to e during we” 
eee n ads 


PLS A 


Tuer his fole views in this new project, was 5 the ealvo 
his people, and the better proſecution of his wars, and not the- 
depreſſing the military ſpirit of his ſubjects, appears ftom 
hence; that thoſe who were qualified; and choſe to ſerve in 
perſon; he 'careſſed; and encoutaged by all means poſſible 3 
that he never brought a ſingle mercenary into England, when 
he had wars with Wales or Scotland, but inſiſted on his ſub- | 
jects perſonal ſervice ; nay, that he never kept thoſe mercena= -x 
ries on foot in his foreign dominions, but diſmiſſed tbem a6 | 
ſoon as the war was at an end. And this of ſcutage was the ge- 
neral method he followed i in his ſubſequent wars in France and 
Ireland. What wonder is it then, that this prince was uni. 
verſally beloved by his people of all ranks ? though, as the beſf _ 
inſtitutions are liable to be corrapted, this very ſcutage, that. 
he deviſed for public eaſe, wy turned into e engine” 


of oppreſſion by his ſoo John: - 


Avornzs alteration inthe he inthe reignofthiving, was 
the point of reliefs, as I mentioned before. The old relief of” 
William the Firſt, which was reſtored by Henry the Firſt, 
was certain, ta all lords and knights, according to their degrees: 
10 Was paid in horſes and arms; tat now the bumour of the- 
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times being that every thing ſhould be paid in money, there- | 
ef of a knight's fee was ſettled at one hundred ſhillings; ' the 
fourth part of its then computed yeuriy value, and which I 
ſuppoſe was about the price of the armour, a knight was be- 
fore to pay; and henceforward the arms of the deceaſed de- 
ſcended to the heir, and conſequently the coats of arms bla- 
zoned thereon became hereditary. But the reliefs of barons, 
or earls, were vot ſettled at this time, but remained arbitrary, 
as Glanville informs us. De bareniis Ed comitatibus nibil cer--x 
tum eft flatutum, ſed foes: ad miſericordiam demini regis ' 
fre fore redimere. VET: pe _ 445 Ne 0 er 
- From the word 3 1 W it Go r -this 3 
Wi: reliefs into money was by act of parliament. Indeed, ho- 
could it be otherwiſe? But, then, the moſt ſurpriſing circum · 
ſtance is, that the great lords, who, in that age principally 
compoſed. the parliament, ſhould take care, in this material 
point, of the knights, the lower military tenants, and leave 
themſelves at the "mercy. of the etown. I ſhall venture on 
conjecture to aſſign the reaſon. The conqueror ſettled the re- 
liefs of earls and barons at a certainty, becauſe he had fixed the 
number of knights fees they ſhould contain; twenty to an earl- 
dom, and thirteen. and two-thirds to a barony ; but by the 
time of Henry the Second, the number of knights fees con- 
* tained in them might be greater or leſs. For inſtance, if an 
8 earl died, and left two daughters, his twenty fees would be di- 
_ vided. equally between them; but the dignity was to go to 
the huſband of that daughter the king choſe. Now it would 
be hard, that he ſhould pay for ten knights fees, merely be- 
cauſe he had the ſame title, as much as the predeceſſor paid 
for twenty. Again, in the new created honours, it ſeems 
very probable, from many circumſtances, that an-&arldom. 
might be erected but with fifteen knights fees, or, perhaps, / 
with twenty-fave... The certainty: of the quantum of land an 
earldom or barony ſhould conſiſt of not being ſetiled, I ima- 
gine, was the reaſon that the quantum of relief was not ex - 
preſsly determined, though, by fixing that of a knight's fee, the 
_ reaſonable relief might, in any caſe, be eaſily determined. And 
that Henry, and his fon Richard, exerciſed that diſcretion the 


_ 
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us left in ibem in-thivequitable manner; we-may infer from | 
there being no complaints, - as to reliefs, from the earls or ba- 
rons, during their reigns ;- but John revived the arbitrary re- 
lief of William Rufus, to the great 0 | 
nee ee us rf RED 2 wp 255 * | 
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To tn, 0 than- this, I think ou be aſcribed, 0 
eee the invention of afizes of nobel diſſeifin, and the 


other fas for obtaining poſſeſſion of lands, By the fri- 


neſs of the very antient feudal law, if a man had been diſſeiz- 
ed, that is, turned out of poſſeſſion, if he did not enter, and 

regain his poſſeſſion, or, atleaſt, claim it within a year and à 
day, he loſt all richt; for, if he was a ſocage tenant, the poſ- 
ſeſſor bad, within that time, paid a rent to his lord, and been 


by him, who was ſuppoſed: the beſt judge, allowed to be the 


rightful tenant; and, if he was a military one, it was proba- 


ble, in thoſe ages of perpetual war, he had actually ſerved, at 
leaſt he had kept himſelf in conſtant readineſs if called upon; 


But the limitation of a year and a day being ſoon found too 3 


ſhort, it was after extended to five years; then, io the time 
of the poſſeſſion of the diſſeizor himſelf, namely till he had ei- 
ther died or aliened it. But upon the alienée, or heir of the 
diſſeizor, he could not enter, becauſe they came in wary 
by a fair title, and were guilty of no wrong. However, this 


antient law, that gave no remedy but by entry, during the * 1 


ſeizor's poſſeſſion, was ſtill too ſevere; for the diſſeixor might 
alien, or die ſuddenly, before the diſſeiec could enter, or he 
might hold the poſſeſſion . manu forti, ſo that the diſſeizee 
* not be —_ enough to enter rand recoyer his a 
10 ds theſe with; 1 to . hoodhed, welle £ 
1 for the diſſeizee his right of action, either againſt the 
diſſeizor himſelf, or his heir or aſſigns, and, in which, upon 
ſhewing his right to the land, he ſhould'be reſtored to his 
pPoſſeſſion by the king's officer, the ſheriff,” with the poſſe of 


the. outy. But ill this action was hither io but the r 7 


right, which meddled;not with the unlawful poſſeſſion, only 
ch Trac "_— — "ous | 


od Ae en rr — 


nn te curia regir, here only impartial juſtice could be en. 


pedcted 3 was very dilatory. At was dangerous alfoy as the te- 


nannt in poſſeſſion might offer battle. In this rrign then, were | 


theſe poſſeſſoryradHens introduced, for the det 


of poſſeſſion, leaving the right of propriety as it was. It was 
advantageous likewiſe to the ſubject, both diſſeizor and diſſei- 


mee, as it gawe him two trials for his lands; eee owns 


Ley . qt Sth en e 


NY Tuts difingion debe fit br of poſſeſſions and ihr 
right of propriety was borrowed from the civil law, Which 
| was firſt introduced in the late reign, and was now, and fer 
ſome time forward, ſtudied with great afliduity by the Engliſhy 
28 appears from the many long tranſcripts from it to be found 
in the books of our antient lawyers. There they found the 
diſtinction of action: poſſeſſory and pertitoryy jwfſeſſory when K 
man had been notoriouſly in poſſeſſion; and repuied the owner, 
and was put out by another of his o authority. The public 
peace was concerned to protect the poſſeſſion of the reputed 
owner, and not to let him ſuffer the loſs thereof while he was 
ſuing his petitofy action, that is on the mere right, whieh the 
other undoubtedly would delay, by all the arts and Thifts he 
could invent. The proceedings, therefore, in poſſeſſory ac. 
tions were ſummary and expeditious; for they only regarded 
the poſſeſſion, and did not determine the abſolute right + 16 
there was no concluſive wrong done to either party, let the 
matter of poſſeſſion be decided how it would; for he that ane 


might bring bis OE action ww the right. 


A aſſize in our 1 was a very a aQtion. e e | 
why lived an hundred years after, calls it novum kf feflinum 
remedium, and indeed ſo feſtinum was it, that, in its proceeds 
ings, it ſeems to depart from the general rules'of reaſon and all 
laws. For it is a maxim of all laws, except in ſome fewvety 
extraordinary caſes, that no proofs are to be taken till an iſſue 
it jeined, as our law calls it, or till thete is a conteſt, us the 
civil law expreſſeth it; that is; till it is ſettled w 11 is the 
matter to be proved, or till there is ſomething affirttied on o, 


5 * {i 


15er gu, LAW 8 of ENGLAND. own 4 
fide, and denied on the other, upon which the merits of he 
cauſe turn. If there be no diſagreement about fade, but the 


queſtion is mere matter of law, the judges, who are beſt 0 
quainted therewith, are, by our law to determine. If the 
queſtion be matters of fact, or facts mixed with law, the jury, 
aſſiſted with the judges, fre to determine; though, if they | 
doubt. about the point of law, they may find the facts ſpeeis 


ally, and leave the law ariſing thereon to the judges, which is > | 


what we call a ſpecial verdict. No jury, therefore, ought to 
have been ſummoned till the defendant appeared, and iſſue 


was joined, ſo that it was known what was the matter to be 
tried; and this is the general rule. But, for the ſpeedy ſet- 


fling and quieting poſſeſſions, the aſſize is an exception there- 


| toy as appears from the writ of aſſixe directed to the ſheriff. 
For, beſides giving notice to the defendant, or tenant, as he is 
cCaulled i this action (becauſe ho is in poſſeſſion) the ſheriff is 

immediately to ſummon a jury or aſſize, as it is called upon 


this occaſion, who ſhall direly £0. 10 the place, and make 


| themſelves judges, by their view, of the nature, quality, and 
quantity of the land, or thing demanded, and inform tbem- 
ſelves, by all the ways they beſt may, of the former poſſeſſion : 


of the demandant, and how he came to loſe it. They are 


then to appear the ſame day with the demandant and tenant, _ 
and, when iſſue is joined between them, are to determine the 
matter according to their own prior knowledge, and the evi- 
_ dence then given before them. I obſerved that this action is | 
not final. A brings an afſize againſt B. If judgment be given 
for A, B may bring his «writ of right, if he has the right of 


propriety, and recover, and ſo e contra. But though B can- 
not deny his diſeizing A, he may ſtill defend himſelf. - The 
words of the writ are injuſte, E fine judicio, diſſeizivit, He 


may therefore ſhew that he diſſeized A, juſtly, that is, that 
he had a right of entry. As, ſuppoſe B was firſt in poſſeſſion, 


A diſſeizes him; then B, as he lawfully may, diſſeizes A, A 


ſhall not recover. But if B had been in poſſeſſion, and As 


father had diſſeized him, and died, ſo that the land has come 


* 


to A, who is innocent, B, not entering in the father's life 


time, has loſt bis right of poſſeſſion. It is ſo in A. Now” | 


. | SE 


- 


* 
x 2 — a 


Ti B diſſeizes A. the ſon, though he had ever ſo good wright 

os the land, A ſhall recover the poſſeſſion; for B had no” 
aſt enter, though he had a right to recover the poſſeſſion. 

be was deprived of by A's. father, by bringing an action. 

Mberever a man comes innocently to a poſſeſſion, the law 

will defend that ae en until it is proved that he hath no 

3 n right ext K N ht g 
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HE greateſt and toſt beneficial tep taken by Henry 
the Second, was the inſtitution of judges itinerant; of 
2 in ere, as they were called, from the Norman word 
re, equivalent to, and derived from the Latin iter. I ob- 
rved before, that almoſt all buſineſſes relative to the admi- 
_ Hiſtration of juſtice were, in the _ Sakoh times, tranſaQed in 
the county, and hundred, that the leet and manor courts were 
| elf in the county, near the ſujtors doors, and that none but 
the cauſes of the great lords, or ſuch as were of difficulty, - 
were handled in the curia regis. Unden the reign of the 
Conqueror, I took notice, that the admi Js of other 
cauſes was facilitated in the king's great court, and that, con- 
ſequently, the buſineſs of the inferior courts began to decay 3 
and! laid open the motives William had for that conduct, the 
introduction of the Normap, and ſuppreſſion of the Saxon 
law. But the ſcheme ſucceeded in the fame manner as his = 
other one did, of rooting out the Engliſh language, and in- 
' troducing his own in lieu thereof. As this produced a new 
language, from. the mixture of both, ſo that cauſed the Eng- | 


liſh law to conſift henceforward partly of feudal, pattly of _ i 
old Son cuſtoms. However, the cauſes of moſt perſons. - F 
were ſtill determined in the inferior courts; fo they were but rtr 


few who wete able to undergo the trouble and expence of 
ſuing in the curia regis, eſpecially; as all perſons, whoſe cauſes 
did not properly belong to the cognizance of that court, were 


obliged to pay a fine for declining the proper JuriſdiQion, and 
for having licence tFplead i in the ſuperior. _ 


Bur by this time the diviſions of thoſe eourts, win the 
freeholders were judges both of law and fact. had fallen into 
great and juſt diſtepute, had occaſioned many miſchiefs, and 
ee 9 a The reaſons, as they 

- are 
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Are delivered by lord Hale, were prinelpaliy three : Firſt, the 


ignorance of the judges in the law : for as the frecholders i in 
general were Saxons, they muſt be ſuppoſed io be entirely ig- 


* norant of the feudal law, which was now introduced with re- 


itt is not probable that they would prefer that to their ] 


ſpect to titles in lands; or, if they did know any thing of it, 


cuſtoms. Nay, the Norman freeholders could be of little 
ſervice in this point, conſidering their illiteracy, their educa- 
tion being confined ſolely to arms, as alſo their frequent ab- 
ſence almoſt every year to attend their lords in war. With 
reſpect to the Saxon law alſo, it could be litile expected that 
it ſhould be regularly. obſerved, now that the clergy, who 
only were acquainted with it, were removed, and none of the 
| Judges could poſſibly know more than an illiterate j juryman at 
hi day, who could neither read nor write, might be able to 


| , Fo p 4 pick up by attending a court held once a month. How inade- 
quote ſuch a knowledge would be, even in thoſe times, when 


the laws were ae few, need not be . on. 


Ir is true, ſome dane des were coated to 8 che bad 
| conſequences of this ignorance ; but they were very ineffec- 
tual. It was required that the ſheriff, who preſided, ſhould - 
have ſome ſkill in the laws, but notwithſtanding, he was ſel- 
dom found to have any; and if he had, it was not very proba- 
ble, as he was a Norman, that the jury would pay much re- 
gard to his direction in giving their verdicts. As a further re- 
medy to this ignorance, by the laws of Henry the Firſt, the 


3  '\ "biſhop, the barons, and the great men of the court, that is, 


3 | 7 rally i in the king's ſervice ; ſo that they could but ſeldom at- 


the king's immediate tenants,* were ordered to attend. But 
the biſhop, in obedience to the canons, applied himſelf ſolely 
to his eccleſiaſtical juriſdiction; and the others were gene- 


tend, and if they did, they could do but little ſervice, being 
almoſt all bred to nothing but the Cp and as | WHO as 
N _ ſet of men. | 


Tur Tis miſchief, at which Gow from the * 5 
was, that this bred great variety of laws in the ſeveral coun- 
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ties, whereas the intention of the Confeſſor in hi e 


and of His ſucceſſors afterwards in theirs, was to have one 9 4 


uniform certain law, common to the whole kingdom. But 


the deciſions, or judgments, being made by divers courts, and y N 4 


by ſeveral independent judges, who had no common intereſt, 
or communication together touching the laws, in proceſs of 
time, every ſeveral county was found to have ſeveral laws, 
cuſtoms, rules, and forms of proceeding ; which is always the 
affect of ſeveral independent judicatories, adminiſtered by ſe- 
veral judges. And, indeed, this I look upon to be one of the 


great cauſes of very many local cuſtoms in many parts of Eng- 4 . 3 


gland, different from, and n to, the general com- 

mon law. 3 «1 we | : — ' | 
40 0 | | 
Bur the third and greateſt x Was the PE oi ziale 
of the judgments given in thoſe petty courts, and every buſi- 
neſs of any moment being carried by parties and factions. 


The conteſt about the crown had been carried on with ſumſng e 5 1 


violence, that one half of the people, all over the kingdom, 
were profeſſed enemies to the other; and though both ſides, _ 

wearied with war, came into. the expedient of Henry's ſue- 
ceſſion, and he behaved ſo that there were no factions againſt _ 
him, yet as to individuals, the ſenſe of paſt | injuries, and the 
rancour ariſing from thence, ſtill remained. For the fre- 
holders being the judges, and theſe converſing with one ano- 
tber, and thoſe almoſt entirely of their on party; and be- 


ing likewiſe much under the influence of their lords, ever 


one that had a ſuit there ſped. according as he cquld make par- 
ties; and the men of great power and intereſt in the county 
did eaſily overthrow others in their own cauſes, or in ſuch 
wherein they were intereſted, either by relation, tenure, ſer- 
vice, dependance, or application. True it is, the law pro- 
vided a remedy for falſe judgments given in theſe courts, by 
a writ of falſe judgment before the. king, or his chief juſ- 
tice; and in caſe the judgment given in the county court was 
found to be ſuch, all the ſuitors: were conſiderably amerced. 

Yet this was. inſufficient for the purpoſe;: for, firſt; it was too 


heavy and — many broth were aggrieved ; next, it-; E 3 
X 2 W 
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was hard to amerce all for the fault of a few, viz. the jurys 
| who gave the verdict; and the amercement, though ſome-. 


times very ſevere, | being equally aſſeſſed, on all the freehold- 


ders, was not a ſulficient check: ** the wen, ſome 
juries, 


LA 
f 


' Tux king therefore a more PT courſe ; ok 110 
his twenty · ſecond year, by advice of his parliament, held at 


Northampton, inſtituted ju/tices itinerant, He divided the 
kingdom into fix circuits, and to every circuit allotted three 
judges, mien knowing and experienced in the laws of the 


realm, to preſide in ſuch caſes as were of conſequence, and to 
direkt the juries in all matters of law. They were principally . 


empowered to try af/izes, that is, as I explained in my laſt 
lecture, the rights of poſſeſſion, which had been notoriouſly 
invaded in the laſt reign 5+ and which, from the continuance 


of the old parties, could not even, in 55 reign, be de- 


termined in the inferior courts. 


Nor that this was their ſole buſineſs 3 for they had in their 
commiſſions power to inquire into ſeveral other matters, ſuch, 
particularly, as the king found, by the advice he had received 
from the ſeveral counties, to be evils not likely to be remedied 


10 


in the county courts. Theſe were, before every commiſſion | 


for juſtices itinerant in eyre went out, digeſted under certain 
articles, called Capitula Itineris, or The chief beads of the 
eyre.or circuit, which ſpecified what actions they were to deal 
with. Theſe were, in general (for the commiſſions varied at 
different times, being ſometimes more, ſometimes leſs exten- 
five) civil and criminal aQtions, happening between party and 
party; actions brought at the ſuit of the crown, either for 
public crimes, or the uſurpation of liberties, franchiſes, or 


juriſdiction from the crown, which had been very frequent in 


the former times of opener 3 and alſo the eſcheats of the 


N r 


Tur thing I find a bc e is, that in theſe diſtri- 


butions of England into circuits, are omitted ſome counties, 


Her. . DWS or er AND. - ns 
«a do not mean | Middleſex, where the curia regis ſat, or Chef- 


ter, which was a county palatine, for they of courſe were not 2 


to be included) as particularly Lincoln, in the ſecond eyre; 
alſo York, in the ſecond eyre, is but one county, whereas, 
in the firſt, it is two, York and Richmond; as in Lancaſhire | 
alſo, Lancaſter and Copeland; and Rutland is omitted in 

both. All which ſhews, that the limits and diviſions of ll 
the counties were not aſcertained with preeiſion at that time; 
The ſecond eyre was inſtituted three years after the firſt, by 
parliament alſo held at Windſor, and in this there were büt 
four circuits. After theſe two firſt, the king e the 

| krone and diftributed b his 950 Os 


"Tux uſual times of their going was once in "RE at 
However, they were not ſtated certainly; for ſometimes, if 
there was a more than ordinary complaint of want of juſtice, 
they went every three or four years, and ſometimes, if there 
was no complaint, they were intermitted beyond ſeven, Nei- 
ther was the number of judges ſent on the circuits fixed, but 12 5 
alterable Ut the —_ aan whe 5 


Tur e ee in theſe 2 being under the i in- 


Os 


ſpection of men of integrity and ſkill, were in high eſtimation, | _ 


and accordingly are ſeyeral times quoted by Bracton, as being 
of as great authority as the deciſions in the curia regis; and in 
conſequence thereof, the buſineſs in the county courts conti- 
nually declined'; juſtice was every day adminiſtered worſe in 
them, and at length they were confined; except in ſome caſes, 
to pleas under forty ſhillings. - Nay even theſe were, upon 
application, eaſily removeable by a writ called a pone, into oth 
king , WE: : 


2 as the hopes of obtaining juſtice in the inferior courts 
waxed every day more faint, it was found neceſſary, during 
the intervals of the eyres, to ſubſtitute other courts in their 
place. Hence the invention of juſtices of aſſixes, of yer and 
eee of gaol delivery: ; and the neceſſity of affairs after- _ 

X-3 2 warde 


© Which court, on the record ſo found, proceeds to judgment. 
Theſe are the judges who now tranſact the county buſineſs in 


o } : ; G . * : 
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wards obliging theſe to be ſent very frequently, i it was thought 


pft, about the end ob Edward the Third's reign, to lay aſide 
the juſtices i in eyre, as ſuperfluous, ſince theſe other did their b 
buſineſs, except as to pleas of the king's foreſts, where the 


eyres. were continued. And, in procels | of time, to prevent 
the enormous expence of bringing juries, up to the king's 
courts, the juſtices of the niſi prius were inſtituted, to try 


55 iſſues joined in the king's courts, and the verdicts ſo found ta 


return to the court from whence the record was brought; 6 


their circuits, under the ſeveral commiſſions before- mention - 
ed; and going regularly twice every year for that purpoſe, the 


Whole buſineſs they tranſact is, in common ſpeech, called 


Aixes; that being, in the antient times of their inſtitution, 
the principal part of their employment, though now ſuch 


"aQions are ſcarce ever brought; perſonal actions, which wy. 
FREY be W baring ſuperſeded Ws tines; 


. 1 
* 8 ern 


n this time, alſo, it rants that the « curia regis, the 


6 buſineſs there increaſing, was divided, for the more conveni- 
ent diſpatch thereof, into four courts; and to each its ſeparate 


juriſdiction allotteg. The exchequer, indeed, was in ſome 


ſeort ſeparate court before, and had its diſtin buſineſs of the | 


Province; and in it the treaſurer, not the Fuſticiarius Anglie, 


pPreſided, as he did in the other courts. It is not impoſſible 


that, before this time, they had, in the curia regis, ſet apart 
different days for different kinds of cauſes. But they were all, 


n one reſpect, the ſame court; becauſe they had the ſame 
Judges, namely, all ſuch nobles as attended the court. But 


this being found inconvenient, as theſe great men were gene: 


Tally ignorant in law, and buſineſs began to encreaſe, it was 


found proper to appoint ſettled ſkilful judges, and to divide 
the court, and appoint each part its ſeparate juriſdiction. 


However, thoſe limits were not exactly ſettled, or, at 
leaſt, not exaQly obſerved, for ſome time after: for we 


find in John's reign, that common pleas, that is, civil 


ſuits between party and party, and particularly fines of 


lands, | 3 | 


- {i ; ; A 
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lands, which are of the ſame nature, were * e 
King's Bench; though, on the contrary, we find no pleas of 
the crown tried in the court of Common Pleas. I ſuppoſe the - 


reaſon was, that the latter being derived out of the former, the | 


King's Bench had à concurrent juriſdiction with it, until re- 
firained by that branch of Magna Charta,  Communia placita 
non ſequantur curiam noſtram. The firſt of thoſe courts in 

dignity and power, eſpecially while the Fufticiarius Anglia © 

remained, was the King*s Bench, though of late days the -. 

Chancery hath over-topped it. Here, as the king uſed fre- 

quently, in the antient times, to ſit in perſon, the king is ſup- | 
poſed. always preſent, which is the reaſon why a blow gigen 

in this court, upon any provocation whatſoever, is puniſhed 
with the loſs of the hand, as it is done in the preſence of the 
king. The proper juriſdiQtion of this court is cauſes where 
the king is either oy or 3 concerned, 7 as 

to his revenue. | 


Is all pleas a ctr that ie, dul tbe king 
to puniſh offences, as indiftment of treaſon, felony, breach of 
the peace, are proper ſubjects for this court. He is indireQly- 

concerned in this, that all erroneous judgments, given in the 
Common Pleas, or other inferior courts, are here e Tye 5 
for boring is-concerved to aloe done to a 


ee ſor the has reaſon, this is A proper court 10 
grant prohibitions to courts that exceed their juriſdiction, tho? 
this is not particular to e eee but common 1 
the four courts. e * 


Tame it hath e of al wr ns fran- 
chiſes, claimed by any private perſons or corporations; and if 
any uſurped upon the king in this reſpeQ, they are called ing 
by a quo warrants, to ſhew by. what title they claim ſuch pri- 
vileges. Likewiſe where any member of a corporation is dis- 
franchiſed, or removed from, or diſturbed in his office, here 4 


8 ſhall he be remedied.. Tod in exe Sas, 
be is concerned, „ 14-2 40 eas xls 5 
© ds hall yay the benefit of it. bog 
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bre the king is intereſted i in 10 life, limbs, and 
liberty of every ſubje ct. Therefore this is the court herein abr 
peals, brought by private perſons, of murder, felony, and maim. 
ſhould be tried; and if any man complains of wrongful impri- 


ſonment, this court ſhall, by writ of babea- corpus, have him 


brought into court, with the cauſe of his impriſonment return: 


del and if the cauſe is inſufficient to diſcharge him, ot, if tbe 
affence be is charged with be bailable, to bail him. Nay, this 
court, in favour of liberty, hath a power, in all caſes theß 


may, if they ſee proper, bail a man for crimes that are pot or- : 


| dan bailable by common aw. 


Fr FTHLY, they bo A right to hold plea of all the trel⸗ | 


Paſſes done vi & armis, though brought principally for a pri- 


vate reparation to the party; for this action ſavours of a cri- 
minal nature, and the king is entitled to a fine for the breach 
pod LET 


e it has cognizance of all perſonal aQtions d 


5 againſt perſons that have the privilege of this court, The per- 


ſons privileged are two, firſt the officers of the court, who 


rere ſuppoſed to be conſtantly attendant thereon, and to whom 


it would be inconyenient, as well as to the court, to ſue or be 
ſued elſewhere; and therefore the privilege extends to ſuits 
brought as well by, as againſt, ſuch officers ; ſecondly, the pri- 


ſoners who are in the cuſtody of the marſhal of the court, 
and who are conſequently. not at liberty to appear in any. 
other. Theſe therefore can only be ſued here; for the 


court will, in ſuch caſe, order the priſoner up from their own 
priſon to make his defence 1 and, under the colour of 


bi ie, 


” 
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actions ſuable in this court; for it is only alledging the 1 
dluant is in the cuſtody of the marſhal, though in fact he is not, 
and that is held ſufficient to found the | | 


F J ”* ö 16 - 
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Issuu next/ppoceed to the jurifdiQion of the hich et 
of Chancery, the ſecond in atitient times, but for ſome ages © 
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TN _ un kids having taken notice, that, in the reign 
of. Henry the Second, the curia regis and the Exchequer, 
which dealt with the king's revenue, were diſtin& courts, and 
that there were even traces of the Common Pleas, as another 
court, different from the higher court, the curia regis ; I took 
occaſion to treat of theſe ſeveral courts, and the ſeveral limits 
of their juriſdictions; although the now general opinion be, 
that theſe courts were not ſeparated till after the barons wars, 
that js, not until an hundred years later ; which opinion, as I 
conceive, hath, thus far, its foundation in truth, that the pre- 
| _ ciſe limits of their ſeveral juriſdictions were not perfectly aſ- 


certained, and kept diſtinR till then, though the diviſion had 


deen made before, that is, about the time I am now treating 


of. For, if it be a good maxim, as my lord Coke ſay, bon 


 Judicis eft officium ampliare juriſdictionem, it is not to be won- 


dered at, that, for ſome time after the ſeparation, the juſticia- : 


ius Anglie, who had the ſole Juriſdiction in him before, 
[ſhould retain, in many inſtances, the exertion of it, where, 


after the ſeparation, the matter en belonged to another 


cou rt. 


Tux maxim, indeed, is, in my opinion, utterly falſe. For, 


where there are ſeparate courts with diſtin& powers, ſurely it 
is the duty of each court, were it only to prevent confuſion, to 
keep within their proper limits. However, thus much muſt - 


be allowed in juſtification of Lord Coke's maxim, that, as it is 
- too much the inclination of human nature, when in power, to 
«graſp at more than is properly our due, ſo the judges of all 
-courts, and of all nations, have been as little exempt from this 


infirmity as any other ſet of men. Witneſs the outrageous 


- uſurpation upon the temporal juriſdicion in antient po.” 
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| Tux temporal judges api nies a a 
highly to be commended, have ſucceſsfully not only reſiſted 
theſe encroachments, but, by way of reprizals, have, in theſe 
latter days, made conſiderable inroads into the antiently allows" * 
ed territories of thoſe courts ; not to the detriment of the ſub» 
| jets I muſt confeſs ;; for the method of trial, by the common 
aw, is certainly preferable to theirs. But the common law: - 
courts have not ſatisfied themſelves with extending their jurif- 
diQion, 1 in derogation of thoſe-courts, which they juſtly looked 
on, in thoſe days, as enemies to them, and to the laws and 
conſtitution of the kingdom, but they have made invaſions into 
each others territories, and, by what they call ##ions of l 
have made almoſt all cauſes, except criminal ones, cognizablse . ' "i 
in any court; contrary to the very intention of dividing the 
courts 4 which was, that each ſhould have their ſeparate buſi- a 
_ neſs, and that the judges and practitioners, by being confined. 3 
in a narrower 51 ſhould be n in their different 
e — 
as 0 87 - 1 
ol treating of theſe ee: 1 beads the King's Poul 
which, as long as the office of juſticiarius” Anglie' ſubſiſted; 
was the ſuperior; but ſince Edward the Firſt diſcontinued that 
office; on account of its too great power, and the buſineſs'of- 
that officer hath been ſhared between ſeveral judges, the rank 
of this court hath declined, and the Chancery hath ger | 
firſt place. To this court, then, I ſhall now proceed. And 
as in it there are, at preſent, and have been for ſom&ages, two _ 
diſtin& courts, one ordinary, proceeding by common ſaw, and Þ 
the other extraordinary, according to the maxims of equity, 1 
where common law could give no relief; I ſhall, for the pre-. 
ſent, confine myſelf to the former, and defer treating of the 
— until I come to that _ when the Bhai mh rs 
0 L. | 
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I Te antient e the diviſion'of the eure he, 
chancellor was a very conſiderable officer of the curia regis,” 
It was his buſineſs to wyite and ſeal with the great ſeal the di- > 
'. flomata, or charts regis, what we now call letters patents; to 
iſſue all writs, either for founding the juriſdiction of the curia 
reg, and the bringing cauſes into that court, that by the an- 
_ _ Hent law belonged to the courts in the country; or thoſe to the 
. nobles, to ſummon them to attend the commune concilium, or 
parliamerit. Afterwards, when the Houſe of Commons was 
formed, he iſſued writs to the proper places, for the election of 
the members thereof. Hence, when the courts were divided, 
the making out letters patents, the keeping the inrolments 
thereof, and iſſuing of original.writs,'as they are called, that 
is, thoſe that found the juriſdiftion-of courts, and other writs 
of like nature, continued to belong to him; and, as theſe records 
remained with him, there aroſe to hima jutiſdiction concerning 
them; except as to ſuch writs as were intended to found the 
juriſdiction of another court, whi gh iſſued from Chan- 
Y cery, were returnable into th proper court, and the cauſe de- 
3 termined there. RIO RIG i” 


, (4 


Tu Arſt branch of the juriſdiction of this court, then, was 
dee repeal of letters patents, that had iſſued improvidently, to 
J the detriment of either of the king or the ſubject; and this 
properly fell to the lot of the chancellor, as he made out the 
patents, and kept the enrolments of them. The method of 
repealing thoſe was by a writ called ſeire facias notified to the 
party claiming under the patent, and calling him in to ſhevw | 
cauſe why it ſhould not be revoked. © This ſcire facias iſſued 
4 in three caſes : the firſt, at the ſuit of a ſubje& ; where two 
patents were granted to two perſons of the ſame thing, the 
3 firſt patentee brought a ſcire facias againſt the ſecond, to re- 
peal his grant; the other two were at the ſuit of the king, 

" where the king was deceived, either by falſe ſuggeſtions of me- 
rit, or as to the value of the thing granted ;; or, in the ſecond 
place, if the king had, by his patent, granted what by law ha 
Could not have granted. Here, if the caſe was clear in law, 


* 
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there was no controverted matter of alt neceſlary to be 


ſettled, to aſcertain he right, the chancellor was judge and if 


his judgment was againſt-the patent, it was his duty to.canceÞ 
the inrolment thereof; from which part of his office he had 


his name. I ſay if the caſe was clear in law, and there was 
no controverted matter of fact; for, if this latter was the caſe, 
he could not try it, he being antiently but an officer of the 
curia regir, and not a judge; and therefore unqualified to 
ſummon a jury. The rule continued the ſame after the ſepa- 
ration of the courts, and his becoming a judge; principally, 
as I conceive, for the preſervation of the common law, and 
that birth-right of Engliſhmen, the tryal by jury. For, as the 
chancellor was almoſt always, in thoſe days, an ecclefiaſtics 
and conſequently ſuppoſed more attached to the civil and canon 
law; there might be danger, if he was ſuffered to try matter of 


fact himſelf, he might introduce a new method of trial; When, Dh | 


therefore, the cauſe was heard upon a demurrer, that is, the 
facts admitted of both ſides, and only the law in diſpute, he 
gave judgment; but if they came to iſſue on a fact, he muſt - 
carry the record over to the King's Bench, age the 42 
jury, and gave judgment on the verdi cg. 


Axor HER branch of his juriſiftion was with relation to 
the inquiſitions of office. There are many officers whoſe duty 
it is to take care of the profits and revenues of the king, and to 
that pur poſe they are ſworn in the Exchequer ; ; ſuch aseſcbeat- 
ors,  ſheriffs, and others, whoſe duty it is to make inquiry 
what the king is entitled to in their reſpective limits, whether. 
lands or chattles, or by what title. For this purpoſe they are 
to ſummon juries, and to return the verdic̃ts found to the court 


of the revenue of the Exchequer, i in order that that court may 


take care of the king's rights. Theſe were called inquiſitions, 
or inquiries, of office, as proceeding from the duty of an officer 
that made them. But theſe officers being negligent in the 
performance of this their duty, it became ſometimes neceſſary, 
and afterwards cuſtomary to quicken them, by iſſuing writs for 
this purpoſe ; rnd theſe writs iſſued out of Chancery, the Off- 
cina Brevium; and then, that it might be ſeen they were pro- 
yr ton: the return of the FREIE was made into the 


| ( 1 2 
= — 4 
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Jiuriſdiction in this point, and became an affiſtgnt to the Ex- 


Er 4 erb 65 m uner- 


court that iſſued the writs and thus, the Chancery gained. a 


chequer in the matters of the king's revenue 3 not indeed in 


x the adminiſtration webe vue in bringing it 0 8 


| . 

Ir is 33 Engliſh hw, that n 8 
from the king to a ſubje& but by matter of record, which 
maxim was not only advantageous to the royal eſtate, as pre- 
ventive of perſons getting grants by ſurprize, but alſo advanta- 


geous to the ſubject in the firmneſs of his title, when once he 


had obtained it. And, on the contrary, the regular and equal 
way of reſtoring poſſeſſions to the crown was by record alſo, 
that is, by inquiſitions finding the king's title' returned, as I 
have mentioned. But as the verdiQts taken in theſe inquiſi- 


tions may be erroneous, and detrimental to another perſon, by 


finding what was really his property, to have been the proper- 


(f 


ty of another, and to have accrued to the king by forfeiture or ' 


eſcheat; and as, regularly, by another maxim of law, there is 


no averring againſt or conteſting a record, it was neceſſary that 


the bare return of inquiſition into Chancery ſhould not be final 
and concluſive, but that time ſhould be given to any that 
thought himſelf affected to claim his right. Hence a month's 


time is given by ſtatute, after the return of the inquiſition, in 


which any perſon may come in and #raverſe the office, that is, 


conteſt the validity of it, And here the chancellor is judge, in 


the ſame manner as in the repeal of letters patents, that is, if 
the ſubjeQ of the controverſy depends merely upon matter of 
law; but if the parties come to an iſſue on matter of fact, he 


cannot try it, for the reaſon above given, but it muſt go to 


the King's Bench. 


ANOTHER branch of the judicial buſineſs is the hearing of | 


petitions to the king for juſtice in his own cauſes. No many 
by the feudal principles of bur law, can bring an action againſt 


the king. For the charging him with wrong doing would be a EN 
breach of fealty. Tbe king cannot, by our law, do wrong; 


but yet, from the multiplicity of his occupations, or from his 


0 5 . * | 0 . $2 L 2 Ef : 
a Her. 33. 1 LA.W.S on ENGLAND. 33s 
being miſinformed, the ſubject may ſometimes ſuffer. wrong 


"from him. The remedy thereof, in this caſe, is by humble = 


petition to the king, that he would inquire into the cauſe, and 
do juſtice to the party, which, though conceived in an hum- 
bler ſtrain, is as effectual as an action, and muſt be tried in 
this court, the proper channel to convey his majeſty's gracesz - 

rn the kings by enn OR —_— to 1 Pee 


e nee bracch of the Judicial bufinels of this court was 
the proceeding in certain caſes againſt perſons privileged, that 
is, the officers of the court, who being ſuppoſed to be coifftant- _ 
ly attendant, were to be ſued here, as the officers of other N 
Amun EEG FREN e 
15 : 19. 
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LasTLy, this court had juriſdiction with ai 0 pro- Bs. 4 


ceeding upon Fecognizances," or acknowledgments of obliga= _ 
tions taken in this. court, which being here —_—_ and moe 
to-be removed, were properly here triable, | 


| Tarxx are ſome other cauſes, proper for the — of 
Chancery, which would carry me too far at preſent. I ſhall, 
therefore, conclude here with mentioning one ſtriking diffe- 

rence between this and the other courts, that they ſit only in 
the times of the four terms, whereas it is open all the year; 
The confining the others to the terms, aroſe from the religion 
of the times, and the inquiſitions of canon law, which forbad. 
courts to be held during the ſeaſons of the three great feſtivals, 
and of harveſt. In obedience to this law, I may ſay (for the 


| Papal power was then very high in England) was our Michael 


mas vacation ſet apart for the ſolemnization of Chriſtmas, the 
Hillary vacation for Eaſter, the Eaſter vacation for Whitſun- 
tide, and the Trinity or long vacation, for the uſes of huſ- 
bandry. But great would be the evils, if that court which is 
the Officina Fufticie, the Shop of Juſtice, were to he eve! 
ſhut. Writs, therefore, iſſued hence at all times, and all ſock» - 
cauſes as, for the public good, cannot brook delay till the or- 
dinary times of ſitting of other courts, are here handled in-the 


vacations, ſuch as to mention a few, babees corpus and bomine  * | 


OO 


* 


* 
— 
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replegiands's, to reſtore perſons impriſoned to liberty, prohi- 


bitions to keep inferior courts within their proper le 0 N 
PF 7 


* Bur the great buſineſu of thi court, as f conrt * 


law, was, that it was the Oficina Brevium, the ſhop where 


.- original writs were purchaſed by ſuitors, in order to commence 


their actions. An original writ, in the moſt common form, 


is an order to the ſheriff to ſummon the patty complained of to 
do juſtice to, or elſe to anſwer to the complainant in the pro- 


per court; containing a ſhort deſcription of the complainant's 


| title, and the wrong done to him, from whence, i in Latin, it is 


called Breve, and anſwers to the original citation in the Roman 
and eccleſiaſtical laws, 'This, and the making out patents, 


and therefore naturally conjinued with him after the diviſion . 


of the courts. The reaſons. aſſigned by Gilbert for having one 


of theſe ſuperior courts a public ſhop for juſtice, are three 


firſt, that it might appear that all power of judicature flowed 


from the crown; ſecondly, that the crown might not be de- 
frauded of the fines due to it for ſuffering perſons to deſert the 


* 


if 


was the principal buſineſs of the chancellor in the curia re N 


inferior courts, and to ſue for juſtice immediately from the 


king; and laſtly, to preſerve an uniformity in the law; for 
theſe writs being made out in one conſtant form Sende 
greatly thereto, being both a direction to the Judge, and a. 


| limitation of his authority. 


ORIGINALLY, the chancellor heard the complaints of the 
perſon injured, and formed a writ according to the nature of 
the caſe, but as, among a rude military people, little verſed in 


commerce, and the variety of tranſactions that attend it, the 
complaints of the people were confined in a narrow compaſs, ; 


it but ſeldom happened, after ſome time, that there was occa- 
ſion for making a new writ, in a form different from what had 


been uſed before. Theſe forms, therefore, were collected into 


a book of our law, calledthe Regiſter, the antienteſt book of our 


law; and the making them out, being now matter of courſe, 


Ge * more than copying out the on n n the 


"POET 


3 I or ENGLAND. 0 337 
proper names of petſonsi and Places, apd che chancellor's bu- 


ſineſs encteaſing, became devolved upon be chancellor's 


clerks, the Cleriri, agnthey were antiently, ot the Maſters, as 
- they are now, called, of Chancery; and they were reſtrained 


from making out any of a different form from thoſe in the 


Regiſter, However, a8, in proceſs of time, caſes would hap- 


pen, which none of the forms in that Book wouldd ſuit, and it 


was looked upon as the corner · ſtone of the law, the chancel- 
jr could not of himſelf venture to make out new and unuſual 


writs, but referred the complainants, in — caſes, to Om | 


nn, 0h 4 r 7 7 * 


7 

Tn petitions ee growing ly ad nog and in⸗ 
terrupting the public buſineſs, it was found neceſſary to en- 
large the power of the Maſters in- Chancery, and to give 
them a qualified power of forming new writs. This was 
done by the ſtatute of Weſtminſter the ſecond, cap. 24, in 
Edward the Firſt's reign; it runs thus: Quotiescungue de 
'teetero evenerit me cancellaria, quod in uno caſu reperitur bre- 
ve, E in conſimili caſu cadente ſub eodem j ure, & ſimili indi- 
gente remedio, non reperitur, concordent clerici de cancellaria 


in breve faciendo, vel atterminent querentes in proximum pare 


liametum, & ſcribantar'caſus, in quibus concerdari non po- 
ſant, & referant eos ad proæimum parliamentum,& de con- 
ſenſu juriſperitorum fat breve ne contingat de cœ tero, quod 


curia domini regis deficiat conguerentibus in juſtitia pergui- 
renda; which laſt words, ne contingat, & c. gave a handle, as _ 
I ſhall ſhew hefeafter, to this court to erect their equitable 7 


juriſdiction. 3 * 9285 


Wr ſee how this power given to the Maſters was limited: it 


muſt be exerciſed only in caſes parallel to ſuch as there was a re- 
medy already provided for; all the Maſters muſt agree in the 


form of the new writ ; and the remedy muſt be the ſame as was 


in the ſimilar caſe in the Regiſter.. To illuſtrate this by the ex- 
ample of the firſt writ formed by the Maſters upon this ſta- 
tue, and which therefore, by way of eminence, is called a 


pad in conſt Fmili caſu. The ſtatute of Gloceſter ordered tho 


Chancery to form a Writ for the relief of the perſon in rever- 
Y ſion, 
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. "ion, miiere's tenant in power had aliened her dower. The 
writ was accordingly framed, and inſerted in the Regiſter. 


Now, by virtue of this ſtatue of Weſtminſter, the Maſters 
framed the writ in caſu conſimili, in favour of the perſon in 


reverſion, where a tenant by the efy, or tenant for life, 
had aliened, he being equally damaged as the former caſe. 
But though: this was particularly called a writ, in caſu con- 
Imili, there were many others formed by virtue of this ſta- 
tue, ſuch as for various kinds of treſpaſſes unknown in for- 


mer ages, and actions upon the caſe, ſo frequent in theſe our 5 


days, and ſo called, becauſe the writ is formed according to 
the circumſtances of the ang and _ 2 80 the old mor 


| continued in the Regiſter. | 


Tut new employme nt ef Maſters in „ ee 0 
the buſineſs of the court increaſing, created a neceſſity of erect- 


| Ing new officers, to make out brevia de curſuy namely, thoſe 
in the Regiſter, who were therefore called Curritort. The 


chief of the Maſters is Keeper of the Rolls of this court, which 
was formerly a part of the chancellor's buſineſs; and he is 


therefore called Maſter of the Rolls. For ages paſt, ſince the 


Equity buſineſs multiplied in England, this officer has been 
there, in matters of equity, an aſſiſtant judge to the chancel- 


lor, but his decrees are liable to a rehearing, and to be re- 1 
verſed by the chancellor. But in this kingdom, the office hath. 
A AIC ee ee e | | 
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or Common Pleas, as it is more commonly called, being 
the proper court for the determining ſuits between ſubjects, 
wherein the king is not concerned; and upon the multiplica» 
tion of buſineſs in the curia regis, it was ſeparated from it, 
for the more ſpeedy and eaſy diſpatching the affairs of the 
people. As in the very old times the king often ſat in-perſon- 
in the curia regie, and that he might have an opportunity of 


wherever he went within the kingdom of England; and in tho 

days jt was cuſtomary for the kings to take progreſſes ; and 
reſidein the different ſeaſons of the year in different parts of 
the kingdom, as we ſee, by the variety of places where the 
parliaments were held in old times. The ſame practice of 
the courts and the records following the perſon of the king 
continued in France longer than in England. For when 
king John was taken by the black prince at the battle of . 
Poictiers, the antient records of that kingdom were loſt, and 
there are ſcarce any now remaining there, of what had paſſed. 
previous to that time, except enrolments made ſince, of the 
antient charters that were in the hands of the ſubjeQ. 85 


Bor in England the conſtant —_— of the courts was 
found very burdenſome to the people, who bad ſuits much 
earlier, For their eaſe, therefore, it was enacted in Magna 
Charta, that communia placita non ſequantur curiam noftiram, 
ſed teneantur in aliquo certo loco; that the Court of Common 


| Pleas ſhould no longer be ambulatory, but held in one certain 


place. Weſtminſter was the place fixed upon, and there, if 

we except ſome occaſional removals, on account of epidemi- 

akon bath it been held ever ſince. pon 
| YT . 


| ſo doing when he pleaſed, that court always followed the king A ; 
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5 4 i 6 time after, the other courts became, though not in purſu- 
F _ ance of any poſitive law, fixed there alſo. By their becoming 


ſettled in a certain place, one great inconvenience, beſides the 
hardſhips on the ſuitors, was avoided, namely, the loſs and 


imbezzlement of the records by theſe frequent removals. For 
it is very remarkable, that there is not a record remaining of 


the times previous to the fixing of the courts, not even the 
enrolments of the acts of parliament themſelves, except i few, 


and a very few, of the court of Exchequer, which, — T 
the king” $ 'feveriue, wers more ne p mag Ani | 


Bur the greateſt 1 that attended this 8 was 


; the improvement of the law, and, what was a conſequence 


thereof, the preſervation of the liberty of the ſubject. For now 


it became much more conVenient for perſons to apply to that 


ſtudy, when they were no longer under a neceſſity of removing. 
And we therefore, ſoon after, find the practitioners of the law ' 


ſettled together, ſomething in a collegiate manner; and after 


the diſſolution of the order of Knights Templars, the habi- 


tation of theſe latter, called the Temple, was granted to them 
fox their reſidence and improvement. Here, they continued to 
confer the degrees of Apprentices, or Barriſters at lato, and 
 Sergeants at law, which they had began before, in imitation 
of the bachelors and doQtors degrees in univerſities, © | 


us preſervstion of the liberty of the ſubject was, 461 faid 
Whore, another happy conſequence that reſulted from the fix- 
Hato the courts, and the uniting the profeſſors of the law in- 
to one body. For as, about this time, the ſtudy of the civil 
and canon laws was eagerly purſued by the clergy in the uni- 
verſities, and the Engliſh cuſtoms as much depreciated by them 
as poſſible, and as thoſe two laws were founded on maxims of 
deſpotiſm, and as ſuch, encouraged and ſupported to the ut- 
moſt by the popes, and all the kings that aimed at arbitrary 


power, the common lawyers were neceſſitated, for the ſupport 


of their profeſſion, to take the popular ſide of the queſtion, 
and to ſtickle for the old I. eren and limited form of 
government. 
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| en 40: the king's diſpenſing. Nay, they carried their zeal 8 
for liberty ſo far, as (ſince they could not direQly, in thoſe - 
days, oppoſe the weight of the civil law) to quote the very pal. 
ſages of it that were in favour of abſolute power, and by their 
gloſſes make it ſpeak the language of liberty. Thus Brafton 3 
quotes that text: Qyod principi placet, legi. babet vigoremn _ 

that is; in its true meaning, the monarch is ſole legiſlator :. but 
| BraQton's comment is; id eſt, non quicquid de voluntate: regis 

temere preſumptum fuerit, ſed quod concilio magiſtratuum ſuor 
rum, rege auoritatem preeflante, babita ſuper bac deliberations 
i traflatu, ref fuerit defititum'; that is, the king is not use 
legiſlator 3 directly contrary to the ſenſe of the very; text he 
quotes. And it muſt be allowed; to the honour of the com- 
mon lawyers, that, with the exception of a few venal time- 
e "ſerving individuals, they have, for a ſucceſſion of ages, prov ei 
themſelves true friends to a rational civil liberty in the n 1 

and to resſonable power and | prerogative ghar; 4x 
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To come to the juriſdiQion of this court... Its proper bu 
neſs, as appears from its name, is to take cognizance of all com- 
mon pleary that is, all pleas that are not pleas of the crowny» or 2 
at the ſuit of the king. With theſe it cannot meddle ; for al! 
actions at the ſuit of the king for criminal matters, belong to 
the King's Bench, as thoſe for his revenue do properly to the 

"Exchequer. But it hath juriſdiction, and that univerſally, YN 
throughout England, in all civil cauſes, whether real, perſonal, '' 
or mixt; the diftinQion of which it will not Fe ange n to i 
point out. en Oe Ang 1 


Nui ae e e thoſe that-are as ene nd it- 
ſelf, where the claimant has a right to an eſtate in it for life at 
leaſt ; and theſe, until within theſe two hundred and fifty years, 2 I 

| were the only ones uſed for that purpoſe ; but, ſince that time, 
they are gone almoſt entirely out of uſe, on account of their i 
nicety, their delays, their being coneluſive; and their place ſup- 
plied by mixed s which are eaſier, ſhorter, and may be 
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do bring ſuch an action, this is the court to bring it in; and 
a therefore all common recoveries, which antiently were, and wt 


e fire TFeted Ur JERF CRE: 
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any the fora — 


. eee a are thoſe that are brought forthe reco- 


very either of ſome duty, or demand in particular, or of da- 
mages for the non · performanee of ſome promiſe or contract, 


e nterech into, or laſtly ſuch as are brought by a man to recover 
z compenſation in damages, for ſome injury ſuſtained in his 


rty, To give but one or two inſtances of 


perſon—or property 
theſe laſt : If my ground is treſpaſſed on, if my perſon is aſ- 


_ faulted, my reputation injured, the remedy is by the perſonal 


actions of treſpaſt, aſſault & battery, or flander. All actions 


for breach of covenants are likewiſe perſonal actions; for, by 


the common law, dgmages only are recoverable thereon, and 
the party is not obliged to perform the covenant, Wherefore, 
if a man chuſes rather to have his covenant performed than 
receive a ſatisfaction in damages, he muſt go into a Court of 

uity, which will oblige a man to perform in ſpecie, what be 


Equi 
hath ſpecifically engaged to perform, if the performance is 


This court, therefore, being the proper court for 


perſonal actions, fines of lands are levied here; for. they are 
- Qitious aQtions, founded on a fiQitious breach of covenant, 


1 Mixzp aQions are deſigned for the recovery of a 1 


thing, and alſo and conſequently partake of the na · 
ture both of real and perſonal actions. For inſtance ; if a te- 


- - nant for life, or years, or at will, commits waſte, he forfeits to 
the owner of the inheritance the place wherein the waſte was 
done, and treble damages, The ation of waſte, therefore, 


being brought to recover both, is a mixed action. The action 
of ej ectmeni alſo, which was originally proper to recover da · 


5 mages for being put out of a leaſe for years, but is now the 
common remedy, ſubſtituted in the lieu of real actions, is now 
of the ſame nature; becauſe both the land itſelf, Aan 


$19 are recovered, 
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I Rn the buſineſs of 


Tus though, as to the two laſt, |gAions perſonal, and 
mixed, the courts of King's Bench and Exchequit have, by: 


fictions, gained a concurrent juriſdiction with:this court ; the . 


King's Bench, by ſuppoſing the defendant to be in the cuſtody: - 
of he marſhal thereof; and the Exchequer, by upporing the, 
en me king. N 


Tun proper way of founding the tes of thei 
by a writ out of Chancery, returnable hither, either to begin 
a cauſe originally here, or to remove one depending in an infe« 
rior court not of record ; but, in ſome caſes, they proceed with- 
out any writ from 3 as in cauſes brought by or againſt 
an officer of the court, and likewiſe, Tae ns os 
| raren, let a Y 


Bxronr 1 8 I mut obſerve, ra this court, tay - 
one of the four high courts derived out of the curia regits is 
not, however, ſupreme, but ſubordinate to the King s Bench. 
For judgments. given therein are reverſible in the King's 
Bench, by a writ of error iſſuing from the Chancery, ſuggeſt- 
ing the king's being informed that manifeſt error has interven- 
ed, and commanding. the record to be tranſmitted into the 
King Bench ; the judges belonging to which, upon the face 
of it, and nothing elſe, are to affirm or reverſe the judgment; 
for the error muſt be manifeſt ; and no error in point of fact, 
but error only in point of law, can be averred «gainft a record, 


Tux loweſt in rank of the four great courts, though fas 
antient times one of the greateſt importance, is the court of 
Exchequer, whoſe buſineſs was to collect in the ſeveral debts, 
fines, amerciaments, or other duties or properties belonging or 
accruing to the king, and likewiſe, to iſſue money by his or- 
ders; and this court being originally ſolely erected for the 
king's profit, is the _— preſume, why it is held in rank 

: 4 a 4 8 - a the 
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© the loweſt ; it being more bonourable 10 the crown to'give. . © 

| - precedence of rank to thoſe courts that were intended fot the 

E.  adminiſtration'of: juſtice to the ſubject, above that which was 

| intended merely for the king's temporal advantage. Beſides, 83 

this court was, in its original, diſtinct from the curia regius, the 

5 treaſurer being the judge in this, as the jufleiurive duglie: 

was in the other; and therefore, it was regular, that the Chan- 

cery, and Common Pleas, as having Fass ode pate of the 
ſupreme court, ſhould take place before this. Its 8 | 

originally a "diſtin court, accounts for its independency g 
the King's Bench; for, no writ of error lies from it th Hin 


King's Bench, as doth from eee eder 
t Ne e e rid. s 1 


T's 


5 Darts: Pres axwellas 3 3 Eg "ITY | 
ing, two courts ; one, ordinary; proceeding according to the 
ſtrict rules of the common law ; the other, by equity; for, as 
it is the king's duty to render juſtice with mercy ; 10, in this 
. eourt, the rights of the king are not always exacted with ri- 
| gour; but, on circumſtances of reaſon and equity, may be mi⸗ 
tigated, or diſcharged. * The court of common law in this 
court had, antiently, much more buſineſs than of late. Ori- 
ginally, whilſt the royal demeſnes were"unalienated, they had 
the ſetting'of them for years; but, afterwards, people, chung 
rather the authority of the great ſeal, took them in Chancery. 
That court, as I mentioned when treating of it, had likewiſe 
gained the returns of inquiſitions of office, and had alſo gained, 
by aq of parliament, the compoſition of forfeitutes, for this 
king's tenants in capite aliening their lands without licenſe ; 
which, otherwiſe, would have belonged to this court. The 
erection of the Court of Wards, alſo, by Henry the Eighth, 
| took off that branch of its juriſdiction; and the aboliſhing of 
the military tenures by Charles the Second took away the bu- 
ſineſs of calling in their fruits. The ereQing the office of the 
Treaſury, as diſtin, for the iſſuing of money, bad the ame 
effect; but above all, the erecting new juriſdictions, and ap- 
pointing new judges to try cauſes relative to the new taxes, al 
| | by | the 


n LAW FE BEG E20Ss as 7 
tie Commiſſioners of the Cuſtoms and Exciſe; and Commiſ. 
Goners of Appeal, diminiſhed che * buſineſs of we 


court. „4 7 3 2 'S. «Ss 4.55 


their preſent Juriſdiaion,” Here then are ſworn the ſheriffs/ 
and other officers 6vjicetned in the King's revenue and duties 
and here they are to return; and make up their accounts, Here: 
likewiſe, the king ſaes his debtors, or even the debtor of His 
debtor (for fo far his prerogative extends); and here alſo, for 
enabling his debtors to pay him, they are privileged to ſue 
their debtors; an allowance, that hath grown up by degrees ts 
extend the juriſdiction of this cots: and to make it concurrent 
with the common Pleas. © For if is only aledging, (and this 
they will not allow to be traverſed, or denied) that the 'phain- 
tiff is the kin debt tor, and the buſineſs is done. The court 
ucquires an immediate juriſdistion. The ſame allegation * 
ne wiſe neceſſary, when a ſuit of equity is commenced in this 
court: for otherwiſe, the ſuit would, on the face of it, "appeaf 3 
to belong to Chancery. I need ſfarce obſerve, that the offi- 
_ ters: of this court are . and be ſued here; for that is a pri- 
vilege common to the officers of all the courts, ariſing from. 
their perſonal attendance. Here, likewiſe, the king's i attorney 8 
= eneral exhibits informations, for concealment of cuſtoms an 
{Zures, informations upon penal ſtatutes, where there i 15a fins 
due to the king, forfeitures and breach of covenapt to the 
king; likewiſe all informationy for intruſions, waſtes, ſpoils or 
encroachments on the king's lands; 3 in general, Where t 
cron ſuffers in i its profits, MEFS CL PT ER 
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* Tv this tolnt of common Frm the OTA of the Exchequer 
dil y are judges, and are called Barons, becauſe antienily none | 
were judges there under that degree. In the Court of Equity, | 
the chancellor of the Exchequer is Joined with them, t 

It muſt be owned this officer hath ſeldom, of late years, aQed 
either in England or Ireland, in his judicial capacity, and it 
hath been conſidered little more than as a great lucrative place. 


Errors in this court are not, as I obſerved before, redreſſed 
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in the King's Bench, eee ae e 
in another court, called the Exchequer Chamber, conſiſting 


3 5 . W 


"Twas „ N abel 
err we have none ſuch in this kingdom, erected 27th Elia. 
and compoſed of the judges of the Common Pleas and barons 
of the Exchequer, in which lies a writ of error from the 
King's Bench, to reverſe judgments in certain ſuits commenc= 
ed there originally. Into this court are frequently removed, 
or adjourned from any of the other courts, cauſes that are of a 
new Impreſſion, and attended with difficulty, or even ſuch con- 
cerning which the judges, perhaps, entertain no great doubts, 
but are new, and attended with extenſive conſequences; and 
_ this, for the more ſolemn determination, that all the judges of 
all the courts might be conſulted about eſtabliſhing a new pre- 
cedent. Antiently ſuch cauſes were adjourned into parliament, 
but the legiſlative buſineſs of that high court encreaſing, this 
e above purpole W e e 


To finiſh this account concerning the eder courts at 
once, it will be proper to ſay ſomething of the ſupreme judica· 
ture of all, that of parliament. Antiently, as I have frequent · 
ly obſerved, all cauſes but ſuch as concerned the king or peers, 
or thoſe that were of great difficulty, or ſuch as juſtice could 
not be expected in by law, were diſpgtched in the country 
courts, the reſt by petition to the king i in parliament, or in the 
intervals thereof, in the curia regis, which originally was 
but a committee thereof, appointed by the king. Hence 
matters, determined there, were ſubject to a review, in parlia- 
ment; writs of error from the King's Bench returned there; 
and when the Equity courts grew up, appeals from the 
Chancery and Exchequer in matters of equity, This power 
of judicature is peculiar to the lords (for the parliament con» 
ſiſted at firſt only of them, and when the commons were 
introduced, they fat in a diſtin& houſe) and the parliament 
hears at preſent only matters that come from other courts by 


appeal 


— 


eee eee eee | 
and no cauſes originally. It is true that, for a long time af- 
ter the diviſion of the courts, many cauſes by petition were 
brought into parliament in the firſt inſtance ; but theſe being 
referred to the courts below, the practice ceaſed, 
and would not now be allowed. For a long time accuſations 
againſt peers were originally admitted, -but at preſent, -and for 
this long time, indictments found below are required before a 
peer can be tried; nor can the trial of peers by impeachment. 
in parliament be conſidered as an original trial, for the com- 
mons are conſidered as the-grand-inqueſt or grand jury of the 
whole nation, and therefore an impeachment by them is not 
only equivalent to, but has znd ought to have greater N 
7 any an 1 Py . ES 


I this judicatore of the lords, an impeachment dare 
one ſingularity, which is an exception to the grand rule; that 
every man is to be tried by his peers, and that is, that a com- 
moner impeached by the commons ſhall be tried by the lords. 
The reaſon of this procedure ſeems to be, that all the com- 
mons of England are ſuppoſed parties to the accuſation, when 
their repreſentatives have accuſed him, and it might be dan-- 
gerous to truſt his life with a common jury-; but the lords are 
ſtrangers to the charge, and it is their intereſt to controul the 
commons, if they — with too 4 violence. 2 
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| A v I N. 6. ing 3 manner, run 8 the Ju 
1 riſdictions of the ſeveral great courts of the kingdom, 
| which were divided from each other about the time Iam now 

treating of, though the diviſion was not completed, not the 
. fevers] limits exaRly adjuſted till ſome time after, I ſhall pro- 
 ceed, ina ſummary way, with the few remaining obſervations 
1 haye to make, with reſpeQ to the ſtate of the law during 
he reign of Henry the Second. And tbe greateſt and moſt 
remarkable of theſe, was his diſpute. with Becket, archbiſho 
of Canterbury ; a conteſt attended with the. moſt fatal 
fects, and which, makeup a, conſiderable part of the BY 
huſtory of that reign. The particular circumſtances that at- 
tended it, and the many turns it took, I ſhall not dwell on; 
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23 lay ren its ſource, and give nee the events. 
n 
Faom the year Fe; Chriſt one thouſand, the popes bad every 
day been encreaſing their power, and extending their preten- 
_ Hons. They ſet themſelves up, at firſt, as protectors of the 
Clergy, who really had been oppreſſed by the temporal prin- 
ces, and in order to attach them more firmly to their intereſts, 
they made canons in councils ; and publiſhed decretal epiſtles, 
by their own ſole authority; which, in thoſe days of ſuper- 
ſition, were too readily received as laws; all tending to de- 
preſs the civil power, to raiſe the eccleſiaſtical on its ruins, 
and, in ſhort, to pave the way for making the pope ſupreme 
- monarch of the world, in matters temporal as well as ſpiri- 
tual. The emperors, however, ſtickled hard, on the other 
hand, to ſupport their rights, and particularly to maintain 


* which the * had transferred to the people of 
Roms 


but, as it aroſe from the claſhing of cantrary laws, I ſhall : 


to themſelves the nomination of the popes, as well as of. other 
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a good part of this time, there was a ſchiſm in the chureh, 
dd two popes in being the ohe named by ' the-emperor, and 


| the other elected and, I obſerved- before, William, R ufs 
kept himſelf independent by acknowledging neither, and ws 
abſolute maſter, of the church. However, the popes that 1 


were elected, generally gained ground. They had the ma- 
jority of the clergy on their fide, and indeed, moſt of the ſo. 
vereign princes of Europe, who were jealous leſt the emp- 
ror, under pretence of being ſucceſſor to the Ronen: might 
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i b en yet very hs; that in | theſe conteſted 
Ames the papal power was puſhed very near its greateſt 
| heighte The materials indeed, were formed and collected 
ſome time before. A multitude of fictitious decretal epiſtles 
bad been forged in the names of the antient popes, ſo early 
as from the year 800, all tending to exalt the biſhop of Rome, 


as head over the church” univerſal ; but theſe were not as yet 


generally known and received as en, the” church being hi- 


therto governed by collections of canons made by private per- 


ſons, out of the canans of the general or provincial councils 
and ſayings of the fathers. But in the reign of our Stephen, 
the mighty fabric began to be reared, and to take a regular 
form. Gratian, a Roman courtier, undertook to make a 


new compilation of eccleſiaſtical laws, and publiſhed it under” „ 4 
the name of Decretum, which. is now the firſt volume of the —_ 
cation law.” This is a, motley compoſition, digeſted under 
diſtinct heads or titles, of rules and deciſions, collected from _ 


the fayings of the fathers, canons of the councils, and, above 
all, from the decretal epiſtles of the popes, the (modern ones 
real, the antient ones forged) and was put together ptincipally 
for the two great purpoſes of aggrandizing the ſee of Rome, 


and! exempting the clergy from lay- jpriſdiction. And, for that 


ape not only forged epiſtles, and canons have been in- 
rted in it, but the real canons and writings of the fathers 
Hive been, in many places, falſified,” by adding or omitting 
words as beſt ſerved the purpoſe propbſed 3 and that this is the 
caſe * Gratian's work; the learned 1 ONeY confeſs, 
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any tolls However, in tl 
eeuſily for all genuine. But the popes, wiſely' Wwakd 
it it was cativaſſed,” Nr never 


| ities, In the interval I have mentioned, the popes began to 
turn their ſpiritual arms of excommunication or interdiQ, that 
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archbiſhop and 
_ embittered his life, and was attended with conſequences that 


: jealous. For his extreme partiality and ſeverity is, in part, 


eg thin 


choſe to give it an authentic teſtimony of their a 


d 
3 
ented themſelves with authoriſing it to be read in untver- 


is, forbidding the admitiſtration of divine offices, except iv 
articuls mortir, in a country or diſtrict, to og: yaked Lag 


. 
On this ſtate of affairs happened the bg Wers the 
Henry, which embroiled him with the pope, 


brought him to the grave with forrow. At this time there 
were two popes, Victor, confirmed by the emperor, and Alex- 
ander, the moſt enterpriſing pope the world had yet ſeen, 
ſupported by the king of France. Had Henry followed the 
example of William, and acknowledged neither, he might 
have kept both in awe, and vindicated the. rights of his crown 
with ſucceſs. But he was prevailed upon by Lewis of France 
to recognize Alexander, who was afterwards made an inſtru- 
ment of humbling Henry, of whoſe power that monarch was 


to be aſcribed to the influence of his protector, as well as to 
his zeal for eccleſiaſtical immunities. 'Theſe immunities had 
grown to an exceſſive height, and, under the. pretence that 
no'man ſhould be twice puniſhed for one offence, the 3 
took care to inflict penance on eccleſiaſtical offenders, and 


then refuſed to ſuffer them to be tried by the laws of the land ; 
ſo that the moſt profligate ruffians crowded into the lower or- 


der, and committed with impunity, (except penance, or ra- 
ther, a pecuniary commutation for it) what murders, rapes, - 
and robberies, they thought fit. Henry was ſenſible of thoſe 


- enormities, and in bopes of curing them, by the aſſiſtance of | 


one highly obliged to him, got Becket, who was lord chan- 
cellor, his favourite, and indebted to him for his grandeurs 
promoted to the ſee of Canterbury. But he ſoon found how r, 


- . . 


Lzer; 35: Laws: or „enen | 
pigs he wala e Becket had been be in. 


his youth fn the dof the coated es ud” 3 4 
| he had in all things, bitherto complied with the king for se 
n advancement, was, at the bottom, ſtriQly attached to his ore 
der and its privileges, and reſolved, donned) 5 


r 


To dazzle the people, RG 6. om ERP ng 
life of a courtier; and aſſumed the character of mor- 


tification and ſanctity. He began by reclaiming the eſtates ] 
belonging formerly to his ſee, though they bad been aliened 
by his predeceſſors, with the conſent of their chapters, and” | 


upon valuable conſideration ; and this under pretence of a 


canoh, madea year or two before by Pope Alexander, in 2 


packed council at Troyes in France; which was plainly ſay- 


ing, that an eccleſiaſtical canon might repeal the laws of any - 


country, and ſubvert its conſtitution. He made an a 


likewiſe on the patronages of laymen, and appointed a parſon - 
toa church, which belonged to one of his own tenants, and 
afterwards excommunicated the tenant for-turning this parſon 
out, although he was the king's tenant in capite x and ſuch, 
by a law of the Conqueror, were forbid to be excommutni- 
cated without the king's leave, under the penalties of treaſon; 
This was a very neceſſary law; as otherwiſe a biſhop might, 
by his ſentence, deprive the king of his ſervice, and that of 
as many of his military tenants as he pleaſed. However in 


"4 4 


: © 4-8 


this point, when he found he was in danger of being proſe- 85 


cuted on the law, he N and abſolved the gentleman. 


His ſcreening of criminals was exerciſed alſo i in thy 1 > 


ſhameful manner. A lewd clerk had debauched a young lady, 


and afterwards publicly murdered her father, and this crimi- 


nal was refuſed to be given up to be tried. Another was guilty + 
of ſacrilege, in ſtealing a filver chalice out of a church, and 
Becket would not ſuffer him to be tried by the laws of the land. 
However, as the offence concerned the church, and was 
therefore of a very heinous nature, he tried him himſelf ; and 
having found him guilty, branded him with a hot iron, in de- 


fiance both of the Engliſh and conan laws, neither of db 
1 allow 


"8 = ow-ſuch puniſhments to. an ieee Be 
wi / knew he was too ande ſervant. to the Pope, | ES 


g 1% . : 
OT Ay. 2 Ln 12 


my N finding it — — 54 to 1 the 
ſummoned an aſſembly of the biſhops, and demanded of 
. _ that they ſhould degrade all ecclefatlical murderers, and de- 
H . A them, over, to the ſecular arm. At, firſt the majority 
 Teemedto think this a reaſonable propoſal, as they muſt, in 
the firſt place, find him Suilty before he was to be given up. 5 
hg But Becket brought them overt, by repreſenting that, by the. 
| canon law, they were hot to he conformed in matters. of 
blood, blood, and that their delivering over any criminal to capital 
|  _- puniſhment would be infringing thereof. They therefore re: 
1 125 175 king. He then demanded whether they would ob- 
ſerve the laws and cuſtoms of the kingdom. Their anſwer | 
Was, in all things that did not interfere with the rights of. their {2 
| order. The king left the aſſembly i in wrath, an at length, 
cket was, by the intreaties of the other biſhops, and even 
of the Pope's legate, who knew his maſter, being embroiled 
With the antipope, was not able, at this time, to ſupport 
bim, prevailed with to wait on tlie king, and promiſe to ob- 
ſerve the laws off the land without any reſervation. 
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Hxxx v, ſenſible that ſuch 4 general promiſe, when 11 5 
ticular facts aroſe, might be explained and evaded, was re- 
ſolyed that the limits of the eccleſiaſtical juriſdition ſhould 
be aſcertained in ſuch a manner as would leave no room for 
| ſubterfuges; and to that end called a parliament at Clarendon, 
. wherein Becket and the biſhops ſwore to, obſerve the laws 
there made, called conſtitutions, as new laws, but declared 
to be the old laws of the realm. Theſe conſtitutions were in | 
5 number ſixteen. I ſhall mention a few of the principal, in or- 
der to give a notion of the points of juriſdiction then conteſted 
between the ſpiritual and lays courts. Firſt, then, it was. de- 
clared, that ſuits about preſentations to livings belong 
to the king's courts; that clergymen ſhould be tried 
for 1 crimes- in the WP, „ and 1 | 
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_ eccleſiaſtical privilege; 


that no clergyman, ſhould. quit the 


ſhould be excommunicated without the king's licence; that 
appeals in ecclefiaſtical cauſes ſhould be made from the arch- 


EE row the Hidkap/ ͤ IBN | 


re- e king. ; oj . 
F. Tu 18 indeed was erding Abe root FF the 3 N 
macy, and of his profits too, It was in truth declaring the 


king ſupreme head of the church as to juriſdiction; next that 
all that held eccleſiaſtical dignities by the tenure of baronies, 
ſhould do the duty of barons, and among the reſt ſit in judg- 
ment as barons, however with this favourable allowance to bo 1 
them, in conſideration of their being bound by the canon law, - - 
that they might retire when the queſtion was to be put aboZt 
loſs of life or limb; likewiſe that no biſhopgor abbot, ſhould be i 


elected without the king's conſent z nor, when elected be con- 
ſecrated till they had firſt done homage and fealty ; that the 
ſpiritual courts ſhould not hold plea of debts due upon oath 3; 
and laſtly, that the ſ piritual and temporal courts ſhould mutu- 
ally: 10 each other in carrying their ſentences 1 into EXECULION.. 


— 


of Clarendon drawn from the antient practice, and law of the 
kingdom, which the Pope afterwards declared null and void, 
as contrary to the rights of the holy church; which was W 
ly aſſuming the ſupreme legiſlature in every thing that had tlie 


moſt diſtant 3 to a church, or a churchman. But Becket, 


who had ſworn to obey. the old laws only, for fear of perſonal 


danger at that time, did not wait for the Pope's condemnation 


of them, but inſtantly ſhewed he was reſolved to diſobey, by 


enjoining himſelf penance, and abſtaining from officiating till 
he could obtain the Pope's abſolution. Henry, - provoked to 


_ the uttermoſt, was now reſolved to cruſh him. He called him 


rar Laws or ENGLAND. | % 
| if they pleaded guilty, or were convicted, they ſhould loſe the - | 


realm without the king's licence, nor-attdin it, without giving 
fecurity to attempt nothing to the prejudice of the king or 
kingdom; that no immediate tenant, or officer of the crowng ©  * 


& 150 


Shou ws the moſt material of the famous ai 7 


to an account in parliament for all the king's moneys that had - 
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paſſed through his hands while hey wit ber, and for one 
. thouſand marks he had lent him; demands that the king had 
never intended to have made; but for his refractorineſs ; and 
which he well knew he was not e Pays n embezzled 
% on axon ar. vY 5 ee 
| ER 

Tur archbiſbop reſolved to land out to extremity: be os 
fered a moſt wonderful plea in a cauſe merely civil, that of 
debt, viz. that bis being made archbiſhop of Canterbury had 
ere him of all former accounts and debts, and appealed, 
even in this purely civil cauſe, to the Pope. When reproach- 
ed with contravening the conſtitutions of Clarendon, contrary 


to his oath, he broached another curious maxim, that, in every 


bath a clergyman could take, there was a facit ſalvo for the 
2 of his order; he forbid the biſhop to ſit in judgment 
upon him, under pain of excommunication. He would not 


hear his ſentence, but told the peers that he was their father, 


und they his children, and that children had no right to ſit in 


judgment on their father. He then departed, in contempt of 
the court, and went over to France, where he was kindly re- 


ceived by that king; ; and the Pope avowed and encouraged him 


in all the extravagancies he had advanced, received his appeal, 
and annulled all Nees "_ him. 


nens; as the ſchiſm was not yet ended, he kept hi him 
in for ſome time from proceeding to extremities ; but as ſoon 


as the danger was over, the Pope ſuffered him to thunder out 


his excommunications againſt all the miniſters of the king, and 
all that obſerved the conſtitutions of Clarendon. The king 
' himſelf, indeed, was ſpared, and the kingdom was not, on this 


- occaſion,.laid under an interdict; a circumſtance'then much . 


apprehended. The king, on the other hand, enacted, that no 


appeals ſhould be made to the archbiſhop, or Pope; that the 


lands belonging to Becket ſhould be confiſcated ; that the cler- 


y who reſided abroad ſhould return in three monthe, of foifeit 
their benefices ; and that no letter of interdi& ſhould be 


brought into England, the penalty of which laſt was after- 
warde ee! the lame of reaſon. | 
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/ | 
. 9 1 2 Lins was not a little uneaſy at the apprehenſion of 


2 excommunication, or of an interdict's iſſuing, as he: 3 


obſerved the cenſures already paſſed had but too much influ- 


ence on the weakneſs of many of his ſubjeQts, He therefore, 7 2 
to ward the blow, had recourſe to negotiation, which the Pope 


readily adinitted, who feared, on the other hand, from the 
popularity of Henry's, and the unpopularity of Becket's con- 
duct, that his eccleſiaſtical thunders might be ſlighted in Eng- 
land. He contrived however, in the interim, to embroil him 
with the king of France, and other powers on the continent. 
| Matters continued on this footing for ſome years, in a train of 
negotiation, in the.courſe of which the moderation of the king 
and the inſolence of the archbiſhop were equally remarkable, 
till, at length, the former, finding the Pope had trod down all 
oppoſition, and that his own intereſt was on the decline ; was 
_ obliged, I may fay, to ſubmit; for he was reconciled to Becket; 
engaged to reſtore his and his adherents effects, and to ſuffer 
him to return to England, which he did with the additional 
quality of legate of the Pope; and no mention was __— on 
< either ſide, of * ſubject of the dif pute. 5 
„Bor Docket was reſolved to ſhew the world he had can: 
quered. He began the exerciſe of his legatine power by ſuſ- 
pending and degrading the clergy, and excommunicating the 
laity that adhered to the laws of the kingdom. Nay, he ex. 
communicated two of the king” $ tenants for cutting off the 
tail of his ſumpter mol; ſo ſacred was the beaſt become. | 


So ox after he was murdered at the high alert in conſe- . 
quence of a raſh ſpeech of the king, in a barbarous manner, 
as all, any way acquainted with the hiſtory of England, muſt 

know; and now was Henry completely at the Pope's mercy. 
For Becket, dead, ſerved the ſee of Rome, more effeAually _ 
than ever he could have done living. The bloodineſs of the 
fact, the ſacredneſs of the place where it was committed, and 
the reſoluti& with which he died, filled not only all England, 
but all Europe, with religious horrors. Miracles in r . 


* Te 


— 


bende ee and he, why! by many was a icky 
- upon as a traitor, was now univerſally eſteemed a ſaint ; and. 
a martyr ; and ſo he was to the 2 392 of the ſee of Rome. 


Ix theſe MY ANTON Henry was obliged 0 uber to be 
judged by the Pope's legates, who, at length, abſolved him, 
on his ſwearing that he had not villingly occaſioned the mur- 
der, and that he felt great grief and vexation on account of it; 
in which, no doubt, he was ſincere, But before he could ob- 
tain it, he was obliged to promiſe to be faithful to Alexander 
and his ſucceſſors, not to interrupt the free courſe of appeals to 
Rome in eccleſiaſtical cauſes, and not to enforce the obſervance 
of evil cuſtoms introduced ſince his acceſſion to the throne ; - 
for ſo they ſtiled the conſtitutions of Clarendon, though ral 
were only declarations of the old law. And thug ended this 


| ny canis, in an abſolute viQory's on the ſide of the 8 
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ENR v' 1 with. the 3 meien in 9 
manner it did, neceſſarily weakened the weight and in- 
luence he ever before ſupported, both in his own kingdom, 
andon the continent; nor could the unwearied pains he after 
wards took, in redreſſing grievances, and making ſalutary laws, -- 
by the advice of his parliament, reſtore him to the conſequence 
he had loſt, The reſt of his life was ſpent in unfortunate 
wars with his rebellious children, inſtigated thereto. by artful _ 
Philip of France. And the pretence was grounded on a ſtep . 
that Henry had taken in fayour of his children, and I may add, 
ol his people, that of bringing the crown to a regular courſegt - 
ſucceſſion, and by that means preventing: conteſts upon a 
cancy. Hugh Capet, the firſt of the preſent race of French | 
kings, who came to the throne by election, in order to F: 
tuate it in his family, invented that practice which his ſu he 
followed for near three hundred years, of aſſociating the eldeſt - 
ſon, by W him to be crowned in the father's 1 


— 


nv, who es childreh, and was Or ae he 


not following this practice in Englard had occaſioned the wars 
between William and Henry the Conqueror's ſons,” and their 
brother Robert, as well as thoſe between Stephen and himſelf - - 
and his mother, crowned his eldeſt ſon Henry. But the uſe -. 
which the ungrateful prince made of his atvancement'was to 
embroil his father, by demanding the immediate: ceſſion of 
Normandy, on pretence that, being a king, he ſhould have 
ſome country given up immediately to govern. ( Upan young 
Henry” s death, the father, who knew that Richard; with greater 
capacity, ao * unpatural with his. cn brat her, re- 


n WER 7 oy. 
3 LECTURES on Tux Wr * 
| Wied not to give him the ſame pretence to trouble bim, 
refuſed obſtinately to have him crowned ; but this refuſal ſerv- 
ed itſelf for a pretext for rebellion, as it gave Richard room to 
think, or at leaſt to pretend to think, that his father intended 
to diſioherit him, and todettle the crown on his youngeſt 1 
- favourite ſon John. In this rebellion Richard, aſſiſted by t 


king of France, and many of Henry? s ſubjeQs, who probably 


| TuſpeQed Henry's deſign was ſuch as was ſuggeſted, prevailed, 
and the father was obliged to engage that his ſubje&s ſhould 
take the oath of eventual allegiance to Richard, and ſoon after 


died of a broken heart, cecalioned by EY unduriful conduct of 8 


5 0 every one of his ſons. 


9 


 RicHARD accordiighy W ; during whoſe reign we 
bars little to obſerve concerning the laws, the whole time of 
it being ſpent in a confInual ſtate of war either in Paleſtine or 
- . France: Enormouſly heavy indeed were the taxations his ſub- 
jects laboured under, and yet they bore them with cheerful- 
neſs. For the holy war, and the recovery of the ſepulchre of 
Chriſt from the infidels, no aids could be thought exorbitant; 


a 


and for his wars after his return, he was readily ſupplied out of 


affection; for the remorſe he ſhewed for having occaſioned his 


_ father's death, his admirable valour, the injuſtice of and the 
_ .... eruel treatment he received in his captivity z and, above all, 


the oppoſition between the perfidious conduct of the French 
king and his openneſs and ſincerity, endeared him to his ſub- 
- Jes, made them ſhut their eyes on his many failings, and 
er their burthens with N | 


Two things only paſſed in 14 reign proper for the ſub. 


Jeet of theſe lectures, the ſteps made for ſettling the ſucceſ- 


ſion of the crown, and the laws of Oleron. As Richard 


was unmarried when he ſet out for Paleſtine, he thought 
it proper to prevent, if he could, any doubt that might 
-ariſe; in caſe h died without iſſue. - There might, in this 
itors, Arthur, the ſon of Geoffry, and 
s dead, and John the youngeſt bro- 


his next brother whi 
ther, who was living. 
>, in favour of the nephew, 


owever clear the point is at this day | 
was then far otherwiſe, For Arthur 


„ Law 8 or ENG LAND. _- | 2 ; 

| might be urged the right of repreſentation. , He retake - nl 

his father Geoffry ; that, in all the gels in France," the law % 
ws in favour of the nephew z nay, that Glanville, Who W be 

50 in Henry the Second's reign in England, as to Engliſh eſtates, " 
declared to the ſame purpoſe; and certain it is, that — 1 

e eee ne oe that time tended that my. mo 


1s On the other ſide, it might be ſaid i in favour of John's | pre- 8 
ji that the example of fiefs could be no precedents in 1 


| . caſe of crowns. Theſe required, more ſtrifly, a perſon ca- 
pable of acting i in perſon. That this was the very caſe; John 
was a man, Arthur a child; that, allowing Glanville to have 
| rid down the law right, ta. bad made a diſtinction, which. © © 
- conjes up to this caſe ; for he ſays, the uncle ſhall ſycceed, i, 
the father of the nephews bad in his life-time been forigſami-. 
lated; that Geoffry had been f the patric potef as'of  Þ 
4 9 by being ſovereign prin ittany; that in th {| 
Saxon times two caſes, for the excluſſon of infants, had haps 
pened, much ſtronger: than the preſent; that when Edkund/ "i 
the Firſt died in poſſeſſion of the throne, his brother Edred i 
ſucceeded, not his fons ; and tho? Edmund Ironſide had been 
King. yet, after the Daniſh uſurpation ceaſed, his brother tis 
ö Confeſſor was preferred to his ſon, tho' of full age, whereas 
| | Geoffry never had the crown; that, ſince the conqueſt, three "i 
| fevenat times had the lineal ſucceſſion been ſet ade, by par- 3» 
of each fide of the queſtion, and it is, with injuſtice that mo- > 
dern hiſtorians, conſideting only the maxims of their own 3 
times, when a regular ſucceſſion hay been eſtabliſhed, charge 2A 3 
John with a manifeſt uſurpation of the crown of England. 1 
But that he was a manifeſt uſurper of the territories in France || 3 | 
muſt be allowed; for, by the laws of that — * 
ald have Lone: tothe nephew, TR -- 
A QUzsTHON of this weight and difficulty. Gould nur 
” have been decided in parliament, which always hitherto had 


determined in ſuch matters; but Richard had never Ne, 
of the buſineſs till he left England, and then it was too late o 


N In that e He was 3 therefore, to content 
3 e ; | 
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1 ; fus himſelf. This gave John a pretex 


he might eaſil ly raiſe. 


= that, as Arthur had the deciſion of the king in his favour, John 


LpOTURES « py vr er; 4 


Kine with en by his own authority, his nephew 8 


thur his ſucceſſor; and; to prevent John's trayerſing his des. 

Ken, he exaQed'an bath from him not to ſet foot in Englan® 
t three years; but from this obligation he afterwurds neben. 

a at the requeſt of their mother. John uſed all his art 

to careſs the nobility, and to ſupplant his nephew Arthur, 4 

he fondly hoped Richard would never return, And, indeed, he 


ö 3% * by bebe of William Longchamp, biſhop of Ely, Richard's 


viceroy, contributed greatly to his ſucceſs; for, as to — | 9 1 a 

ons and outrages, he was not exceeded . by William Ru- 
for intermeddling tio 

preſerve the liberties of the people. He ſent word to that pre- 


late, that if he did not refrain from his exorbitances, he would 


viſit him at the head of an army; which for eee 


A 3: (VE A 8 . to com- 
i the differences; in which it was ſettled that 
mould continue in thi adminiſtration, and hold the caſiles wy 


ing the king's life, but that, if he died without iſſue, they 


ſhould be delivered to John as ſucceſſor; and this agreement 
was ratified by the oaths of all the nobility and prelates, ſo 


by this means attained that of the people. Senſible how much s 
this ſtep muſt offend the king, and of the dangerous predica- 
ments he muſt ſtand in ſnould he return, he ſpared no pains to 


aſcend the throne even in the life of his brother, in which he 


was cordially ſupported by the king of France. But all his ef- 
forts were baffled by the yigilance of the regency, who had 


deen appointed on Longchamp? s depoſition, and was more ne- 
=  ceſlary from his continuing in his former extravagances. John 
even gave out that Richard was dead, and ſeized ſeveral caſ- 
= tles, which he-put in a ſtate of defence. He was, however, 
ſoon reduced, upon the king's return, and all his treaſonable 


| 3 practices pardoned at the interceſſion of his mother. When 


- 3 1 Richard came to die, he changed his mind as to Arthur, and 


by will appointed John his ſucceſſor: an alteration, conſider- 


ing his former attachments to his nephew, who had never of- 
1 * | "gy Fes that could re from nothing but his unwil⸗ 


3 1 
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Ungneſs to ned his dominions involved in u civil Pe -thro#! 
the Jager oC intereſt of his brother: 8 «22.042 © ml 
Ne * 4 O82 inen 7 (74 mths 0 al nb 1 442 a A ** I 
Tn Aber Oleron contraing naval affairs are the o 
ſpecimen of this princeꝰs legiſlative capacity: They-were made 
at the iſle of Oleron, off the coaſt of France, where his fleet. - 
rendezyouſed in their paſſage to the Holy Land, and were q 
ſigned for the keeping of order, and the determination of gon 
troverſies abroad. With ſuch wiſdom were theſe laws fam 
ed, that they have been adopted by other nations as well % 
England. And, I think, to this time we may, with-probability 
enough, refer the origin of the admiralty juriſdiction. Inch 
reign, for the firſt: and the laſt time, was raiſed: that feuual 
e ebene of the king from captit ). 
By 1%; bgd ea 1 eas 
Nerwirnev ano xe, all the fps of this princes hie 
Lendneſs againſt the papal power is to b commended. TI 
of his biſhops having a conttoverſy, there was an appeal to tus 
pope; who ſent a legate to determinꝭ᷑ it; but Richard prevails. 
ed on the parties to refer it to his arbitration: and would not 
ſuffer the legate to enter England, till he had made an end o 
_ 'the buſineſs ; and when he did come; the king ſuffered him nt 
to exerciſe his legatine power in any but one ſingle point, aa! 
that by his expreſs permiſſion. Notwithſtanding: all the Reps 
taken in favour of John, in order to pave the way for his ſue- 4 
ceſſion, the notion of Arthur's hereditary right had taken ſuch , 3 
ſtropg root in the minds of many, that, had he been in Eng- 
land, and of a ſufficient age to es his IT eo ty 
NR a fair mays of _ > A 3odk 
LS 
Tur SER people indeed were 1 „ on n by. 
his agents to take the oath of fealty to John, while 
prelates, and nobility in general, retired. to their callles, 
as deliberating what ſteps they ſhould take; but, at length, 
by magnificent grants, and more magnificent . 
they were prevailed on to come in, and he mounted th 
throne without. oppoſition. But in the French provinces _ 
his uſurpation met with more reſiſtance. Arthur bad many 


partizans, and his cauſe was . by Philip of France th. 
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bb. aan NE EBTOY ſtrip Johnofall, for 
that, with Brittany, would have made Arthur too powerful z 
but with a deſign to divide the dominions more equally be- 
tween them, and, perhaps, to clip off a part for himſeif, as 
he afterwards did Normandy, as being forfeited by a ſentence 
of the peers of France, by John's murder of Arthur. By the 
way I ſhall obſerve, that this ſentence was notoriouſly unjuſt. 
Dy the laws of France, Arthur was the undoubted heir of 
Notmandy, and on his death his ſiſter ought to have ſucceed ; 
ed, nor ought the dutchy to have been forfeited by the crime 
of a wrongful poſſeſſor. Or, taking it the other way, that 
Philip had a right to chooſe his vaſſal, and, conſequently, that 
the imweſtiture he gave to John was valid; then was be right- 
ful duke of Normandy, and Arthur, as duke of Brittany, was 
his vaſſal, and had juſtly. forfeited his life, by rebelling and 
 Endeavouring to depoſeyſiis liege lord. That John was guilty 
of this crime there was no room to doubt; and truly, from 
tie whole of his conduct from that time, he ſeemed to have 
g been infatuated by the'tErrors of his conſcience... for it was 
but little leſs than frenzy. He knew he was; by this cruel act, 

| Buborne the deteſtation of his ſubjeQs in general, and that his 
father, in the midſt of his power and popularity, had been 


bhumbled by the pope; and yet, at the ſame time, he trampled 


on the liberties of the former, and oppreſſed them in the moſt 
-6utrageous manner, and while his ſubjects were thus _ 
er ge he vu ſet Ss latter Bly f 


v; 34 o this reign,: 8 ſo aan. and ſo 3 to 
the Engliſh of that age, do their ſucceſſors owe the aſcertain- 
ing their liberties. He was, if we except William Rufus, the 
firſt of the kings that openly profeſſed to rule by arbitrary 
power. I do not mean to deny, that every one of his prede- 
deſſors from the Conqueſt had, in ſome particular or other, en- 
©eroached on their people, but then there were either peculiar 


(ircumſtances of diftreſs, that almoſt enforced and excuſed 


them, or one or two wrong ſteps were atoned for by the 


greatneſs and goodneſs of their general conduct. It is very ob- 


ſervable, 22 as 8 is almoſt the ny _— in go” 


* 
1 


- 


e 
1 Mitd preke ted ind Eberl 5. W it is n 
1 ſet up for abſolute power 2 and the preſervation bf then 
1 apprehend, was in a great meaſure owihg thereto, thut tl 
claim was ſtarted there when the feudal principles, and the. 
ſpirit of, independeney, except only 1 in feudal matters, Were 
in their vigour, and conſequently raiſed ſuch 4 ſpirit of ea 
louly and watchfulneſs, as, though it hath ſometitnes b | 
could never be. Fe iſhed 3 3 Whereaz, in other. g 
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ſooner than other monarchs, we may judge, Was the ester 
diſparity in Tiches between them ther vallals,” than was | 


in other countries ; ſo that nothing much leſs than a Lever 


 confederacy could crub them; ; whereas, abroad, two of three 
otent vaſlals v were an overmatch for | — ſovereign. Bees, 
horn ſubjeQts © on each! ſide of the wa ater, not knit 
any common intereſt, they might hope to uſe the one to quell . 
the other. But whatever 7 ebene o was the 1 
and John, even before the Jeath of Arth ur, having ee 
the dread of a competitor, ſhew ed, b 2 moſt extfaotdin 
ep, what kind of ſovereign he Was like > to: prove. "By the 
law of theſe days 2 vaſſal was to pay "His reef to his 11. for 


out of his own demeſnes, a he his ſeig n „ and 
1 right to demand $9 to 2 12 . Df val. 


John having. ets Ke iy 1 inte- 
2 by ceding a part 0 e Fo 5 55 was to pay 
twenty thouſand marks for the 1 elif” of the ren; and,' to re- 
ceive this ſum, hes by his own 1 fad three Gilliogi9n 


every hide of land in England; ; thus r makit ing England op A 
that relief for his foreign e whic bis "MM © 


ies themſelves were not obli liged topay, N 1 Ki = 45 : 


Tur next inſtance was in fivodf Uk Mr BöbE. a pre- 
tence of the holy war. Innocent had laid a tax upon the cler- 
* * the bortigth of hana W and ſent a collector to 
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Feu to collect it from the laity. \ Theſe two impoſitions were 


a Kogland toguther wa thei ws of his "PW empev⸗ 


__ to, in as much as there was no plan of oppoſition. 
1 then formed ; but they afterwards occaſion great diſcontent 
” among a people, Who thought no taxes could be raiſed with- 
out their own conſent. Accordingly, the next time he ſum- 
| moned his military. tenants to attend him into France, they, 
aſſembled at Leiceſter, and agreed to reſuſe attendance, un- 
leſs he would reſtore their privileges; * for though, by the law 
of the Conqueror, they were obliged to go, the looked upon 
this obligation ag du ſpended by his behaviour. est the 
| had not yet ſufficiently ſmarted, to, unite them thoroughly, 
and this affair was made up by hi, accepting a ſcutage. | 


At; Nihon 2 5 TY 
8. 'To Wh all . 5G: ie be titted wool be 


| tedious,. and unneceſſary, as the remedies. preſcribed in Mag- 

a. Charta ſufficiently point out the grieyances. Let it ſuffice + 
| to ſay, in general, that he e 0-21 his military tenants by 
exadting extravagant. . by diſparagement of heirs, by 
Waſting his wards lands, by. Lexy ing. exorbitant ſcutages, by 
ſummoning them 40. Wars. and delaying. them ſo long at the 
Place 5 tranſportation that they were obliged to return home, 
Haying ſpent all their money; 3 or, when they were tranſport- 
ed, keeping them inactive till they were obliged to return for 
the. lame t ow, 85 { then, without triah, ſeizing their lands 
CY [AFTER ſame. oppreſſions, he extended to others, 
ſerz ſeized bee SY at will and pleaſure, impriſoned 


ms pleaſed, 92 heavy talliages, on, the ſocage tenants 


boroughs, 85 Ai 1 regard! 0 the privileges they had 

a ae from PR al ihe and having, by theſe means, 
excited | the det 1 — his ſubjects, and forfeited his repu- 
tation by loſing Jo 7. by his indolence, he took it into 


"his head that he was a a match for the Pope, and engaged in a 
"conteſt with his holineſs, which ſubjeQed him and his king- 
dom to the Roman lee, though eventually it contributed not a 
little to the recovery of his fubjeQs liberties. The manner in 


. whichthis ws apnea as be the ſubjeQ of the . lec- 
ture. 
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 fical power in humbling Henry the Second, the diſplay» - 
ing it in its full glory was reſerved for Innocent the Third; 
' who now reigned, and who, being promoted to the papacy at 
the age of thirty ſeven, had vigour of body and mind to curty 
every point he engaged in, and was reſolved to poſh his power 
to the utmoſt,” Having taſted the ſweets of Engliſh gold, in 
the collection made under pretente of the holy war, he had 
a great deſire to renew the experiment; and that he might 
be able to proceed with the leſs oppoſition, Was reſolved to 
have an archbiſhop of Canterbury at his devotion; and the 
* falling e e ee wales is bios with 


- Th cleQion bet 4 by: ce brit . 
though it was conteſted with them by the ſuffragan biſhops. 
The very night that the archbiſhop died, à faction of tha 
younger monks reſolving to have an archbiſhop of their own 
chuſing, aſſembled, and choſe Reginald ſub- prior of the con- 


vent, and ſent him off before morning for Rome, to obtain 
the Pope's confirmation, of which they did not entertain any 


doubt, as it would be plucking a feather from the r 


gative, that of a previous licenſe for proceeding to election 


and Innocent had e 0 ſhewn that he looked on himſelf as 
monarch of monarchs, But, as. they could not expect the 
Pope would take this ſtride in ſu upport of a clandeftine election, 


they all took an oath of ſecreſy, to. be, obſerved till oy con- 
| * was obtained. 5 1 


* *.. 


Bor Reginald" 40 Ae the Kb nd . 


divulge it, which fo provoked his electors, that they joined © 


Vith the others, POD root) Oy ee 
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convent by Innocent; notwithſtanding which, without aſ- 
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e the monks were diſpatched to ſolicit his nee | 
With- 


The ſuffragant biſhops oppoſed him, as being eleQed 
which point /was. determined for the 


ſigning any invalidity in the ſecond election, he annulled it as. 
well as the firſt, and recommended to the twelve deputies to 
ele& Stephen Langton, an Engliſhman and a cardinal. At 


= firſt they demurred, as having no authority, but the threat of wk 
-  Inftantexcommunication compelled them to obey. And then, 
5 ir they had done nothing out of the way, he recommended 


on to John ina very civil letter. The king, enraged 


| Fi to the higheſt, turned the monks of Canterbury, who were 
entirely innocent, out of their convent and the kingdom, and 


threatened the Pope that he would ſuffer no appeals. Inno- 


cent, who had before this: humbled Philip of France by an 


interdict, and knew the man he had to deal with, proceeded 
very calmly, to order three biſhops to exhort the king to re- 


ceive Langton, and recal the monks; and, in caſe of non- 
compliance, to mY the menten eins an MOR 


Tux name of imerdid frightened: Joho, 5 bon tw 


ck he was hated.” He offered to comply, if he might be 
allowed to make a proteſtation of a ſaving his dignity and pre- 


rogative; but no ſalvo would be allowed; the interdi& was 


| Publiſhed, Divine ſervice ceaſed” through: the kingdom, ex- 


cept in a very few places, where ſome clergymen were found 


honeſt and bold enough to preach againſt the Pope's proceed- 
ings. John, in revenge, fleeced the clergy in a moſt horri- 
bie manner; and, what is yet more ſurpriſing, did not de- 
ſiſt from oppreting the laiety. However, as to the points in 
"conteſt he was not obſtinate ; he offered more than once to 


ſubmit ; but Innocent had more extenſive views. There was 
no remiſſion without he refunded to the churchmen every 


farthing he had extorted from them, a thing abſolutely 
out of his power. Then followed, after ſucceſſive de- 


lays calculated to ſhew, that the holy. father would give 


his undutiful ſon time to repent, a ſentence of excommu- 


nication by name, a hull abſolving his ſubjeQs from their 


Fas 
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oath of allegiance, and commanding. all perſons hooks by: 
oo and, laſtly, a ſentence of depoſition, and a grant 
| of all his dominions to the king of France, who had been in A 
/ 'vited alſo by John's ſubjects, whoſe patience had been by 
this time quite exhauſted with his if and e 
bar e ee ſervice. e 
8 $3 ry * 

25 . P Was very ready to "nbd thi tee and aß 

ſembled a numerous army. Randulf was ſent, as the popi's 
legate, to ſee the ſentence of depoſition put in execution ; but, 

reality, with ſecret inſtructions of a very different nature; 
op was by no means Innocent's intention to give England 
t France, 1 to ſubjeQ it to himſelf. John, terrified with. 


the exaggerated account of Philip's arinament, and the diſaf- 8 


feQion of his ſubjects, ſubmitted in every point before in con- 
teſt, and in one new one, that no clergyman. ſhould be out- 
lawed. But this was not ſufficient to avert the danger from- 
Philip, and his own diſaffected barons, To make him ſacred 
and invulnerable, he became a vaſſal to the Pope, reſigned his 


kingdom to him by a formal charter, and received it again s 


| a favour, under homage, and a yearly rent of a thouſand marks. 


In conſideration of this ſubmiſſion, John Was — in 
the point of indemnifying the clergy, which was what had fo 
long retarded the accommodation. Innocent took the eſti- 
mating this on himſelf, and having got all he wanted for the 
ſee of Rome, forgot his former clients the clergy, and was 


very moderate with his new vaſſal. However, the interdict a 
was not removed, nor the king abſolved from his excommuni 


"cation, till Langton was put into poſſeſſion ; ; which when 
done, John was obliged to renew his homage, to ſwear to de- 
fend church and clergy againſt all their adverſaries, and to 
make reſtitution ; and then he was abſolved But there was | 
one curious addition to. this oath, which Langton, who was an | 
Engliſhman, and alover of liberty, certainly inſerted of hisown 
head, that he ſhould reftore the laws of the Confeſſor. For 
Innocent wonld never, we may be well aſſured, have allowed 55 
fuch privileges to his vaſſals. John, however, out of fear of 
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eing in an hurry to be abſolved, made no . 
5 py indeed he had no reaſon to doubt the pape would abfolye. 
Him from his oath. But Langton and the nobles were reſolved 


3 2x0 keep him ſtriQlyito it. Soon after, while he was in France, 
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his regents ſummoned a parliament, wherein the king's peace | 


was proclaimed, and the laws of Henry the Firſt were reviy- 


__ ed. Theſe were thoſe he had ſworn to reſtore, being in truth 
mme Confeſlor's, nnn n e * the' 
f "Cboqueror and ys” * 
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Jonx, however, a, Bale a 5 


bf the pope's protection, and indeed it was very hard to charge 
bim with a breach of Henry's charter, of which, tho copies 
had been lodged in every cathedral and great abbey in Eng- 
land, yet ſo carefully were they deſtroyed, that not one ap- 
peared. | At length archbiſhop Langton furniſhed them with 


one which had eſcaped the general calamity; and this the aſ- 


- ſociated barons, who had determined to reſtrain John, and re- 
cover their liberties, made the baſis of their demands, and 


k ſwore to demand, and if refuſed, to vindicate with the ſword, 


at a meeting they had at Edmundſbury, under pretence of de- 


votion. Accordingly they waited on the king in a military 
- dreſs, and made their demands; but he, ſeeing they were 


only a party among the nobles, and not imagining the reſt 
were of the ſame ſentiments, not only refuſed, but with haugh- 
tineſs inſiſted they ſhould renounce them, by giving under their 


bands and ſeals, that they would never make the like demand 


on him or his ſucceſſors. But his eyes were opened when he 
found ſcarce two or three of thoſe that were with him would 
comply. He had recourſe to procraſtination,” and promiſed 
them ſatisfaction at the latter end of Eaſter. In the interim 


he exacted a new oath of allegiance from his ſubjeAs ; a feeble + 
precaution ;- for none refuſed it, or thought themſelves pre- 


_ cluded by that act of duty from vindicating their rights in what 
manner they beſt might. To ſecure the clergy, he gave them 


a charter, confirming their immunities, and the entire freedom 


of their elections; and yet a great multitude continued zealous 


for the liberty of the ſubjeQ againſt him; but his main de- 


n To render his * ſacred he 
afficmed 
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aſſumed the croſs, as if he intended for the holy | wang: and 


.implored the protection of his holineſs, ineſs,. to whom the diſcon- 


ttented barons alſo repreſented the juſtice of their pretenſions., 


Innocent, in appearance, received them favourably,” adviſed 
them to repreſent their hardſhips in adecent and humble man- 
ner to the King, in which caſe he would interpoſe in/favour 
of all their juſt and reaſohable petitions ; but annulled their 


aſſociation, and forbad them to enter into any new one for be 
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Tux barons, who ſent to the pope rather out of reſpe& 


began. They and their vaſſals aſſembled in array, in fuch 
numbers as to compoſe a formidable army; and when they 
had particularly ſpecified their demands, and were refuſed; 
they proceeded to attack him by reducing his caſtles. Againſt 


On this occaſion, archbiſhop Langton, who was at the bot- 


tom of the whole confederacy, outwitted John; who, as they 


had diſobeyed the pope, was impatient to have them excom- 
municated, and this the pope promiſed to do as ſoon as!the 


foreign troops, which de king had brought over for is, 
fence, had quitted the kingdom; but when they were gote/ 


he broke his engagement, ſo that John, left defenceleſs; was 


obliged to appoint four nobles to treat with the revolted lords; 


and, upon conference, ſome points they had inſiſted on be- 


fore being given up, the liberties of the nation were ſettled, 


as contained in the 
de Furęeſa. 


| . 44 
eint ee, 


en 


x 


cable by him or his ſucceſſors; and the others, that; they 
Were che antient, privileges of the nation, Which John had, 


contrary to his coronation: oath, invaded, and which th 
therefore had a right to reclaim by arms. That they were 
| | | 5.5388 IE 


, 


obtained 
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3 


than confirmations appears very plainly from the ſhort detai 


175 N of the Saxons, and all the other northern nations. | 


FR obtained by force, is undoubted, and that John and many of 
3 his ſucceſſors looked upon them; therefore, as of no validity is 


as clear, even from the argument lord Coke brings for their 


0 great weight, their being confirmed above twenty times by 


act of parliament. To what purpoſe ſo many confirmations, 


if the kings had not thought them invalid, and had not, on 


occaſions, broke through them; and were it as clear that they | 
were not the antient rights of the people, it muſt be owned 
they were extotted by rebellion. But that they were no other 


I have heretofore given of the conſtitution, and ſpirit of t 


As to any new regulations introduced in them, as ſome 
s are, they are only precautions for the better ſecuring 
thoſe liberties the people were before entitled to, and it is a 


maxim of all laws, that he, who has a right to a thing, hath 
. a right to the means without which he cannot enjoy that | 


Un. i 


Tur friends, n to a power; enfible that 


905 the original-conſtitution is againſt them, chooſe to look no 


Farther back than the Conqueſt. Then, ſay they, the Saxon 
government and laws were extinguiſhed, the Engliſh by the 
"Conqueſt loſt their rights, the foreigners had no title to Eng- 
liſh liberties, and the Conqueror and his fon William acted 


as deſpotic monarchs. Therefore, their ſucceſſors had the 


ſame right, and it was treaſon to think of controuling them. 
But how little foundation there is for this doctrine, may ap- 
pear from what I obſerved on the reign of the Conqueror. 

He claimed to be king on the ſame footing as his predeceſſors ; 


he confirmed the Saxon laws, and conſequently both Saxons 5 


and foreigners, when ſettled in the kingdom, had a right to 


them. If he oppreſſed the Engliſh, that oppreſſion did not ex- 


tend to all; and to thoſe it did, it was not exerciſed as upon con- 
quered ſlaves, but as upon revolted rebels. But, for argument 
fake, to allow that the Engliſh became'flayes, and that the ſo- 
G r * to the Saxon ANY both which are 
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falſe, how came the king to be deſpotic ſovereign over chem? 8 
They were partly his on ſubjects, freemen, according to the 


feudal principles, who ſerved him as volunteers, for he had no f 
right to command their ſervice:in England; or volunteers from 


other princes dominions, and to ſay that freemen and their 
poſterity became ſlaves, becauſe they are ſo kind as to con- 


| 2 a ler A their Weer. is a pl ft xray: 


| .. 
* 


| r Williany the Commune, 6 8 3 and his 
ſon in all, acted as deſpotic princes; therefore they had a right 
ſo to do. I anſwer, the triumvirs proſcribed: hundreds of the 
beſt Romans, therefore they had a right. It is as unſafe to 
argue from matter of fact to matter of right, as from matter 


18 | 


of right to matter of fact. It is as abſurd to ſay, Tarquin ruled 


abſolutely, therefore, the Romans were rightfully. his laves, . 
as to ſay the Romans had a right OTA COR | 
hy e Artes tut 182 7 Fs 


wr fy 


* it may * ſaid the 3 quietly ſubwitted, and dene | 
rights may be acquired, and new laws made, by the tacit con- 
ſent, of prince and people, as well as by expreſs legiſlation. 1 
allow it, where the conſent is undoubtedly voluntary, and 
bath continued uninterrupted for a long ſpace of time; and 
how voluntary this ſubmiſſion was, we may judge from the 
terms they made with . Firſt, before they ſuffered 
him to mount the throne. ſides, there are ſome points of 
liberty, eſſential to human nature, that cannot, either by ex- 
preſs or tacit laws, be given up, ſuch as the natural right that 
an innocent man has to his life, his perſonal liberty, and: the 
guidance of his actions, provided they are lawful, when the 
public good doth not neceſſarily require a reſtraint. In ſhert, 
never Was there a worſe cauſe, or worſe defended; and this | 


precipitated that unkeppy houſe to their ruin. 


| Joun, who entertained the ſame eben had no re- 
ſource to recover his loſt rights, as he thought them, but the 
aſſiſtance of the pope, and an army of foreigners. The firſt | 
very Rs eſpouſed his intereſt. He was provoked, that | 
5 5 A a 2 5 he, 


7 


= | | 2 . 8 . 
37 EC TURES O Tr: Lc. 3 


he, who had humbled kings, ſhould be controuled by petty 
lords, and that by theſe privileges he ſhould be prevented 
. from reaping that golden harveſt he expected from England. 


He annulled the charters, commanded chem to recede from 


them, and, on their diſobedience, excommunicated A 


in ehe en name. 


*Azovur the ſame time 0d an army of veteran e 
chat came to aſſiſt John, who had, in imitation of the Con- 


| queror, diftributed to them the eſtates of the barons. With 


theſe, and a few Engliſh lords, he took the field, and ravaged 


the country with a more than 'Turkiſh barbarity. The con- 


federate barons ſaw the liberties they had contended for an- 
nulled, their lives and eſtates in the moſt imminent dangers 
and, in a fit of deſpair, invited Lewis, prince of France, to 


the crown, who, bringing over an army; ſaved them from 


immediate deſtruQion, However, this ſtrengthened John. 
It was not for any to ſtand neuter. Few choſe to embark in 


an excommunicated party, and many, who ſaw flavery una- 


\ 


voidable, and nothing left but the choice of a maſter, pre- 


ferrred their countryman for a king to a foreigner. The loſs 


of liberty now ſeemed certain, whichever prevailed; when 


the haughtineſs of Lewis, and his want of confidence in the - 
'Engliſh noblemen who Joined him, concurring with the 
death of John, and the innocence of his infant fony provi 
dentially preſerved the freedom of TN, 9 75 
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LECTURE Vin. 


"OHN left 8 ſon ade as quankattiper 4 
| of Pembroke, a nobleman of great abilities, and the - 
eſti integrity. The firſt ſtep he took for the benefit of his pus, 
pil, was the confirmation of the charters, and the next was a 
negotiation with the revolted lords, who began to be diſoon- 
tented with the prince of France; which ſucceeded ſo bappi- 
ly, that in a ſhort time he brought them all over with very 
little bloodſhed, and. Lewis was obliged to quit the kingdom. 
Peace being re-eſtabliſhed, the regent applied himſelf with 1 
diligence to reſtore the peace of the kingdom, and juſtice 0 
her regular courſe: And had he lived long enough to form the 
conduct and principles of the young king, England never had 
a fairer proſpect of happineſs; but he ſoon dying, and his fuc- 
ceſſors being men of a different ſtamp, ſuch principles were 
ſown in the monarch's mind, as, in the event, produ- 1 


fruit both to him and the whole 1 


» 
- 


Tuts teig was as 3 as the 3 one, and | 
rather more ſhameful ; and, what added to the misfortune, it 
laſted three times as long. As ſoon as Henry came of age, he 
revoked Magna Charta, as being an act of his nonage, ſoon - 
after he confirmed it, then broke it, then confirmed it by oath, 
with a ſolemn excommunication of all that ſhould infritige it; 
then he obtained from the pope a diſpenſation of his oath, and 
broke it again. And thus be fluQuated for fifty years, accord- 
ing as his hopes or fears prevailed. However, in general, the | 3 
charter was pretty well obſerved. The great point it was in- 
fringed i in was the levying money without the parliament, 2 ; 
in this he frequently prevailed, being aſſiſted by his Lord Pa- 

Aa 3 | ramount, 


q NS "mount, the e "They INE in ee taxes, ** then 


99900 divided the ſpoil between them. Indeed, their holineſſes had, 


upon each occaſion, by much the greater ſhare; for they not 
only fleeced the clergy ſeparately, but drew vaſt furnsfrom the 
king, 6n pretence of a fooliſh project, of making his younger 
fon king of Sicily ; ; all which they {quandered o on their Private 


occaſions. | | | | 1 8 


be this reign ER introduced the « price of qrrietit. 


$.# "OF 7 


in any 1638 — — The inference aiceſſarity followed, 
f that the rights of patronage to livings, whether in a Biſhop or 
lay patron, were, ſtrictly ſpeaking, no rights at all, being ſuch 
only where the Pope did not chuſe to interfere. But this pri- 
vllege would have deen of little ſignificance, if they could act 

only in the vacaney of a living, for it would generally have 
filled up before he could have notice. Bulls of proviſor- 
a ſhips were, therefore, invented. "Theſe were charters of the 
Pope, directed to the Biſhop, acquainting him, that he had 
provided for ſuch a perſon, by appointing him to ſuch a bene- 


old fice, when it ſhould become vacant, or the firſt benefice of 


ſuch a value that ſhould fall; ſtrily forbiding the Biſhop to 
admit any other perſon, upon any account whatſoever. Some- 
times the perſon provided for was not named, but notice was to 
be given when the vacancy happened. In proceſs of time a 
number of livings were reſolved in the ſame bull ; 3 nay, one 
went ſo far as to forbid any living that ſhould fall to be filled, 

till the Pope had provided for three hundred perſons. Such 
were the delightful conſequences, of John's homage, and of 
England becoming St. Peter's patrimony ; ſo that the monk- 
iſh hiſtorians tell us that Rome ſheared all Europe; but 
in England, they flayed off the ſkin. An account was taken 
at one time of the value of Engliſh benefices poſſeſſed by 
Italian prieſts, non-reſidents, and it was found to exceed 
the ordinary revenue of the crown. All theſe bulls concluded 
with a non ob/tante, that is, notwithſtanding any laws, cuſ- 


tom, privilege, right of patronage, - or hor thing elſe what- 
| . ever + 
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in his charters, thereby, if he could not repeal, at leaſts 
| making nee awe ofthe lands nee, n s 
N king) cleimings diag Fewer over: the a , 7 100 HY 
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s Edghdendic for began to uſurp conſiderably 


an the civil courts; inſomuch that, had not the common. law 3 | 


exerted themſelves, to check the 'eccleſiaſtical court, 


prohibitions, which they did even in this reign, it would 


a re e ee , 5 
3 Dr Fi 
e W iP 
troubles, occaſioned by the repeated breaches of the charters L 
and fomented by the ambition of ſome of the great nobles; - 
however, in the end, the king prevailed, by the aſſiſtance of 
his ſon; but it was found expedient, even in the midſt of vic- 
tory, in order to prevent, future convulſions, to eſtabliſh the 


| liberties of England, by confirming Magna Charta; and they | 3 


have ever ſince ſtood their ground. I ſhall therefore proceed 


almoſt all that relates to the feudal tenures, which makes the i 
grenteſt part of it, nnn myſelf to _ . now is 
* 

Tux gra 8 of Magna Charts as TRE in 7 5 
gth year of Henry, which is that now in force, and differs from 
that of John in ſome omiſſions, concerned-the freedom of the 
church, in which was principally included the freedom of elec- 
tions, to Biſhoprics, which, ſince the reformation, has been 
taken away. I ſhall, therefore, proceed to thoſe that concern 
the laity; the five next are feudal, and the ſeventh is concern- 
ing widows. - It firſt gives them free liberty to marry or not, 
whereas, before, ſuch as were called the king's widows, that 
is thoſe who held lands, or whoſe huſbands held lands of the 
wy had been obliged to pay for licenſe to mu if they had 

Aag -* mind, 


briefly to ſpeak to Magna Charta, and in ſo doing ſhall omit | 


i scrubs en tk e 


3 Which it is unnece ſſary to ſay was a grievous oppreſſion. It 
reſtrains the taking any thing from the widow: _ her —.— 


3 > provides for her quarantine, that is, gives her leave to ſtay 
E  } tortydays.in her huſband's houſe, unleſs ſhe had dower afſſigh- . 


l 
1 
= I * 
1 


a mind, or were. diſtrained to marry, fey bare 


or for her own land, which her buſband had held in her night. 


ed to her before, and within that time orders the third part of 


her huſband's land to be aſſigned her by the heir, as her dower; 
undi the arenen ſhould Wann 5 


Tux next is in ume of the hing's Liter, = 8 
rities. By the old law, the king's profit was ſo highly favours: 
ed, that he could, to ſatisfy his debt, ſeize the chattels or ex- 
tend, that-is, take: the profits of the real eſtate of his debtor, at 


his pleaſure ; or he might, in the firſt inſtance, ' come on the 


ſecurity, without attacking the principal debtor. For remedy. 
hereof it forbids the king, or any of his officers, ſeizing the 
land, while the debtors perſonal chattels are ſufficient,” It for- 
bids, alſo, the diſtraining the ſecurities, while the debtor's chat- 

tels were ſufficient, . If they were not, the king had the option 
either to ſeize the land of the debtor; or diſtrain the ſecurities; 
and if the latter was done, it provides, that the ſecurities, 
ſhould have the land, until they are reimburſed. | Immediately. 


| after this, in king John? s charter, followed the law prohibiting. 


the xing from levying any talliage, or tax on the ſocage te- 


nants, or on boroughs, without aſſent of parliament, which is 


here omitted; and this king and his ſon, Edward aſſerted and 
exerciſed the right, but the laſt was at length obliged to give iti 
up, in the famous ſtatute de tallagio nog concedende, and not 
till then were theſe ranks of the people entirely emancipated. 
This omiſſion for a time rendered illuſory the next, the ninth 
chapter, which provides that the city of London and all the 


other cities, boroughs, and ports, ſhould enjoy all their ancient 


liberties and cuſtoms, for theſe would be of little uſe whilſt _ 
arbitrary taxation remained; the tenth is in affirmance of the 


- common law, that no og ſhould be diſtrained for more rent 
or ſervices than he owed out of the land. If he was, he had 
a double remedy, either by a ſuit in replevin, or by the writ 


called 


| a} \ Sine K Ab 


called he injuffe waxes. The next is for fixing . court off 
Common Pleas, of which L poke already. The twelfth was 
= dor the eaſe of the people, by taking afſizes in the country. 
But thoſe actions are out of uſe now. The thirteenth is con- 
cerning aſſizes too. . | 
nm n 
, 4 ACM 0oier 2g0 © 1200S; 

ae 3 wa oa * are ſo 
called from the words in the record, ſit in miſericordia' pro” 
falſe clamore ſuo, and were properly, though the word hath” 
been ſince extended, what a plaintiff or defendant that had 
troubled the king's courts ſhould pay by way of © puniſhment,” 
for maintaining an unjuſt ſuit; whereas fines, to which they 
bear a reſemblance, and with which they have ſometimes been 
confounded, were for offences, and aſſeſſed by the court; as'. - 
were amerciaments alſo ſometimes, and very grievouſly, though- 
entirely againſt law, This act reſtores the common law'; or. 
ders the amerciaments to be proportioned to the nature of the 
caſe; and alſo, in gegatd to the man's circumſtances, ſo that he 
ſhould not be ruined thereby; that no freeholder | ſhould de 
amerced in ſo heavy a manner as to deſtroy his freehold; no- 
merchant, his merchandize; no villein his carts, whereby he. 


wouht be unable-to de ih lord's ſervices here b ann” 7 


ing to the value of his benefice, but only according to his la 
property. And that this might be conſtantly obſerved; the 


amerciaments were to be aſſerted, or ſettled. by the man's: 


peers. It may be aſked, what remedy had the-man, who was” 
too ſeverely amerced by bis peers ?. On this act was grounded' 
the writ of moderata miſericordia, w hereby this argerciament , 
wy be tried 7 eri jury, 0 e | 


Tax fifteenth des; that abs ſhould be difirained to 
repair bridges, or landing places, but who are bound by their 
tenures or cuſtoms. The ſixteenth for the free navigation in 
rivers, and unloading of goods. The ſeventeenth takes away 
the power of trying pleas of the crown from ſheriffs, conſtables 
and coroners, and other inferior officers; a very neceſſary law, 
upon account of tho great value of the life of an individual, 
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eſpecially as none but the king's cpurts could. . 
3 However, ſheriffs and coroners can take india. 


ments; for that is not trying, but bringing the matier into a 


wethod of trial. The eighteenth concerns debts dus to the 
king where his, debtor is dead. By this laws the firſt duty of 
executors is to pay the debts of the deceaſed; thoſe of the high= 
eſt nature, not as to value, but in guality, in the firſt Place, 
then the lower ones: and if. the effects were not ſufficient, it 

was in their option to pay one creditor of the ſame nature 
without another, ſo that they obſerved the rule of not paying 


the lower debtor before the higher, But the king, be bis 


debts of what nature they would, by his prerogative had the 
preference of all creditors, and | by colour hereof his officers of- 


ten ſeized and embezzled the effects of the deceaſed ; to the 


prejudice of other creditors and legatees. This orders the 


| ſheriff to attach, and value the goods by a jury of twelve men, 


to the value of the debt, which were to remain unremoved, 
till the king was paid; and then the whole, or, if not, the over- 
plus, to be reſtored to the executors. 'The two next are feu- 
dal. The Eb Sad _— to Tran WARY — 


been aboliſhed. - 


Tus i relates to the king's right to the n 
of felons. On which there is ſomething curious to be obſerv- 


ed. By attainder of felony, the goods and chattels of the felon 


are. forfeited to the king, and the land to' the lord from whom 
they were holden; but in caſe of treaſon, both were forfeited 
to the king. Such was the feudal law; but by the law of 
England, in order to deter perſons fron committing felony, 
and to make the lords more careful what kind of tenants they 


| choſe, the king had an intereſt in the land of felons ; not for his 


own benefit, indeed, but for the terrifying by example. He 
had a right to commit waſte in them, to cut down the trees, to 
demoliſh the houſes and improvements, and to plough up the 
meadows; and for this purpoſe he was allowed, by common law, 
a year and a day. To prevent this deſtruQtion, the lords, to 
whom the land eſcheated frequently, by a fine, bought off the 
king's right of waſte; but if they did not, his officers would 
take the profits for the time, and then hold it longer, till they |, 


7 
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bad committed the waſte. IT bie a& prohibits the retaining 
the land longer than a year and a day, and directa that then it 
ſbould be reſtored.to ihe lord, This new Jaw was certainly. 2 
intended for the public good, to preyent this maliciqus waſting 

which the king's officers would be ſure to commit, if hey 1 
were not properly, as they thought, conſidered ; and to give 
the king, in lieu of the waſte, that he had g right to make, u 
lawful profit, which his officers had unlawfully, to their own. 
uſe, we inay be ſure extorted before. It gives the cuſtody of 
the lands for that time, *. ee e But 

res the ee. 50 8105 | 


Tn king now had the cuſtady, as alſo the 8 17 a 
legal title for a year and a day, unleſs the lord pleaſed to com- 
pound with him, and ſo intitle himſelf to the immediate pol- 

ſeſſion. But this did not ſatisfy the greedineſs of the officert 
of the crown. It was eaſy to gather the profits until very 
near the time the king's right expired, and then, for a week 
or fortnight before it was out, they had it in their power tq 
commit waſte, enough, if the lord, Who was intitled by the 
eſcheat, did not buy them out. This was certainly againſt the 

ſpirit of the law whereof we are ſpeaking, which was intended 
do give the king a real profit, inſtead of a right deſtructive to 
the . er in general; but the waſte was not prohibited | 
expreſsly, and this was pretext enough for theſe officers to ex- 
act compoſition for not doing it within the year. It was ac- 
cordingly claimed and paid, and accounted for as due to the 
king, on that old maxim, that general laws do not change the 
prerogative royal, but by expreſs words. This was the doc- 
trine and practice in the courts of the thitd Henry, and conve- 
nient enough for him, who was always indigent.” But what 
was the opinion of the lawyers of that age, we may learn from 
Bracton, Briton, and the author of Fleta; the firſt of which 
wrote in the latter end of this reign, and the other two in the 
reign following. BraQon ſays expreſsly, that the king's 
4 power over the lands of felons convicted, was becauſe he 
« had a right to throw down the buildings, unroot the gardens, 
« and plow up the en but eee luch things Wr 


3. 'UBCTURES on a Liter. 38. 
If ar to the great damage of the lords, it wus provided, for common 


© «utility, that ſuch houſes, gardens, and meadows ſhould re- 
e main, and that the king for this ſhould bave the advantage 


«of the whole land for a year and à day, and ſo every thing 
c« ſhould return entire to the lord. Then he goes on, but now. 
4 both is demanded, namely, a fine for the term, likewiſe for 
& the'waſte, nor do Tee the feaſon why;” Thus far Bradton. 
Briton ſays, ſpeaking in the perſon of the king, of felons, for in 
that manner his book is written. Their moveables are ours; 
« their heirs are diſinherited; and we will have their tene 
« ments, of whatſoever holden; for a year and a day, fo that 
«© they ſhall remain in our hands that year and day, and that 
& we ſhall not cauſe to periſh the tenements, nor hurt the 
c woods, nor plow the meadows, as hath been accuſtomed in 
«time paſt. * Fleta talks in the ſame ſtrain, in commenting 
| on this law of Magna Charta, which he expreſsly quotes, that, 
- 8s a mark of brand on felony, it had been antiently provided 
that the houſes ſhould be thrown down, and ſo goes on to enu- 
| merate the other ſpecies of waſte, which I need not here re- 
peat, as I have mentioned them already; and then he ſays, 
| &-becauſe by ſuch doings. great damage would accrue to the. 
« lords of the fiefs, for common utility it, was provided, that 
« ſuch hardſhips and ſeverities ſhould ceaſe ; and t t the 
66 Kiog, i in conſideration thereof, ſhould, for a year and a day, 
« enjoy the commodity of the whole land ; after which term 
it ſhould return to the lords of the propriety entirely, with- 
« out waſte or deſtruQion.” The Mirror, another antient 
law book, j joins with theſe; and this book, which was written 
in the ſame reign of Edward the firſt, or, at the lateſt, in that 
of his ſon, ſays, „“the point of felons lands being held for the 
« year is diſuſed ; for by that, the king ought not to have but 
e the waſte by right, or the year, in name (ihat is in nature) 
« of a fine; to fave the fief from eftrepement (that is waſte), 
« the miniſters of the king take both the one and'the other.” 
A-melancholy conſideration, that, under his name, and in pre- 
tence of his profit, though not really to his advantage, ſuch a 
law ſhould, for their own profit, be eluded by his miniſters ;-as 
by theſe teſtimonies, one cotemporary, and thereſt e e 
ſubſequent, 


a long time after. 


of Lord Coke on this chapter of Magna Cbarta. Out of 
te theſe old books you may obſerve, that when any thing is 
« given to the king, in ſieu or ſatisfaction of an antient right , 

44 of his crown, when once he is in poſſeſſion of the new re- 
60 compence, and the ſame in charge, his officers and miniſters 


quent, we are informed i hw cp to the intention of 
| thishapter of Magda cn; but the practice prevailed: for 


* - N 
* 4 
. 1 
= 4 
S 
FA 


I ſhall conclude this lecture with the words 


4 will many times demand the old alſo, which may turn to 
* ent prejudice, if it be not duly and diſcreetly prevented,” * 
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FX HE twenty-third chapter of 7 ig Charta prohibits A | 
weir es in rivers, which are great annoyances to naviga- 
tion, and the free liberty of fiſhing ; and which have ſtood their 
ground in ſpite of all the laws that can be made againſt them, 
The next relates to the inferior courts of Lords of Manors, 
: to writs of Precipe incapite; which, having gone into diſ- 
- uſe, with the feudal tenures, I ſhall paſs them over. The 
twenty-fifth orders, that meaſures and weights ſhould be one 
and the ſame through the whole kingdom; witneſs the dif- 
- ference between Troy weight and Averdupois ; the wine gal- 
lon and ale gallon, Eſtabliſhed cuſtoms, which of neceſſity 
muſt come into daily practice, are hard to be rooted out by 
poſitive laws ; and indeed it is more prudent to let them con- 
tinue. For the confuſion that ſuch an alteration of things in 
daily or hourly practice would occaſion, would be more detri- 
mental, for a conſiderable time at leaſt, than the uniformity 
intended to be introduced would be attended with advantage. 


The twenty-ſixth is concerning the writ De odio & atia, 
that is, of hatred and. malice ; which, though not aboliſhed, 
hath long ſince been antiquated ; but, as it was an antient pro- 
viſion for reſtoring the liberty of the ſubject, I ſhall take ſome 
notice of it. It was a maxim of the common law, that no 
man impriſoned for any offence, which, if proved, would 
touch his life or members, could be bailed out but * the ſu- 


preme criminal court, the King's-Bench; which, upon dan» 


ger of death, or ſuch other ſpecial cauſes as appegred ſufficient 
to them, had that power. Hence, in thoſe unſettled and 
oppreſſive times, it became a praQice for malicious perſons to 
have à man clapped up in priſon for a capital offence, without 
either 


: 


J * 


/ 
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either indi ment or appeal brought againſt him; and there 


he was of neceſſity to lie, until the juſtice in eyre came into 
the county to deliver the gaols, which regularly was but once 
in ſeven years. To avoid this hardſhip, the writ we are nor 
ſpeaking of was invented, and iſſued out from time to time, 


as occaſion required, out of the Chancery. Beſides, by this 
chapter of Magna Charta, it is ordered to be granted without 
any purchaſe or reward; whereas, before, all the original writs 


were purchaſed, at the price the chancellor pleaſed to ſet in 
them, which was a grievous oppreſſion. It ordered the ſheriff | 
to make inquiſition in the county court, by the oath of a jury, 


whether the impriſonment proceeded from malice or not. If 


they found it did, upon its return the perſon accuſed had a right 


to a writ, ordering the ſheriff to bail him by twelve manucap- 
tory, or ſecurities. - But this was only where there was no in- 


dictment, or appeal; for theſe were accuſations of record, and 


therefore the finding the charge malicious in the county court, 


which was no court of record, could not avail againſt them, 


This writ has gone into diſuſe, fince juſtices of gaol delivery 


have continued to go into every county twice a year; a pro- 


ceeding which has evidently ſuperſeded the neceſſity of it. 


Tur twenty · ſeventh chapter reſtrains the unjust practice in 
the king, of arrogating to himſelf the wardſhip of his ſocage or 


burgage tenants, where they held lands by military ſervice 
from others, his ſubjects. The whole military ſyſtem hath - 


ſince been diſſolved by act of parliament, and therefore it will 


be unneceſſary for me to explain or enlarge upon the nature of 


the miſchief complained of in this chapter.. The next forbids 
any judge or officer of the king to oblige, a man to wage bis 
law, that is, ſwear to his innocence, except in a cauſe where a 
ſuit was inſtituted againſt him; but wager of Jaw, being now 
totally fallen into diſuſe, I haſten to the twenty-ninth chapter, 
the corner - ſtone of the ein * n in W 
of en 25 
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" By the e of this Cs we may 5 this er- 
75 Tris of John's reign,” which it was intended to redreſs. 


It conſiſls of two parts. The firſt runs thus: Nullus liber ho= + © 


mo capiatur, vel impriſonetur, aut diſſeiſetur de libero tenemen- 
to ſuo, vel libertatibus vel liberis conſuetudinibus ſuis, aut ut- 

lagetur aut exuletur, aut aliguo modo deſtruatur, nec ſuper eum 
ibimus, nec ſuper eum mittimus, niſi per legale judicium parium 

ſuorum, vel per legem terra; Firſt, then, to ſee to whom this 
act extends: the words liber homo, in antient ach of parlia- 
ment, is, in general, rightly conſtrued ſreebolders, and ſoit 
means here, in the ſecond branch which prohibits difleiſins ; 
for none but a freeholder is capable of being diſſeiſed, no others 
«being ſaid to have a ſeiſin of land. But it muſt not, throughout 
the whole of this act, be confined to this limited ſenſe: The 

_ Grſt branch ſpeaks of the reſtraint of liberty; the third, of un- 

juſt outlawries ; the fourth, of unjuſt baniſhment ; the fifth, 


of any kind of deſtruction, or wrongs ; which, offered to an f 


- innocent perſon, are againſt the natural rights of mankind, 
and therefore, the remedy muſt extend to all: and ſo it hath 
always been underſtood, for women are included in it, and ſo 

are villeins, for (Rey are free men againſt iy but their —_ 


| 515 us next conſider the end. of this ds which is an ex- : 
ene running through the whole; ni per legale judicium 


0 parium ſuorum, vel per legem terræ. That is, by the common 


law, which doth not, in all theſe caſes, require a trial by peers z | 
' thing indeed impoſſible, where the party doth not appear; 
in which caſe there is a neceſſity of proceeding to judgment 
another way. Coke obſerves, the words legale judicium pa- 
rium ſuorum include the trial both of lords and commons, the 
fioding of the latter being upon oath, and called Peredifum, 
and in which all muſt be unanimous ; wherein it differs from 
the trial of lords, for they find not upon oath, but upon ho- 
nour; and it is not neceſſary that all ſhould agree, the majo- 
rity, provided that _— conſiſts of 7 * ſulfi- a 
<inntt. - 
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for Lſpeak not Bf che nobility by courtefy, b e 
nominal) there is n douDt hüt the barons and othet noblemenʒ 
if ſhe be ennobled by mutrying a peer, the becomes in law one 
perſon with her huſband, and therefore muſt have the ſane 
Peefs with bim, which fight continues after” her buſband's- 
death, unleſs ſhe marries a commoner; for then, being = 
perſon with him, 1 3" wHerew #- pools}! 
in 2 right, marry ing a commoner, forfeits not her dig 
7 ſhe becomes one perſon with him. She was not 

1 act, and therefore, by no act of her on 
em deſtfoy that nobility ſhe has by the gift of God, * 
„r which the cannot alter. © * 
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Fogliſhman's being tried for offences by bis peers ; but neither) 
of then againſt the purport of this ſtatute. | Firſt, the ſtatute 
ſpeaks in the disjunctive, per legale judicium parium ſuorum, 
aut per legen terræ now the lex terre, the common law, in 
the univerſal practice of it, allows theſe exceptions 3 nor will 
they be found to be againſt the letter ; for the words art nee 
ſuper eum ibimus, nec ſuper eum mittemus, ſpeaking in the 
perſon of the king; which ſhews that it is meant of the accu- 
ſation or other ſuit of the king. Now theſe exceptions ate not 
at his ſuit. One of theſe exceptions I mentioned in a former 
lecture. It is where a commoner is impeached by the com- 
mons in parliament; and the reaſon, I then gave, is, I think, 
plain and ſatisfactory, that every jury that could be ſummoned 
E 
tives, and therefore, as the man is accuſed as an enemy to the 
king by the body of the people, that there may not be a failure 
of juſtice, men e Verl 
the age bs 


e ee eee 15275 
that lord of parliament appealed, that i nonſed of «crime, 
| BÞ "0 


leer runke With diſdaies 


| ſeveral of them his relations, moſt of them liable to he ſuſpa- 
ed of the fame offences; eſpecially, as dhe law will nat allem & 


the lords were ſew in number, immenſely. rich and ,pomeripl, 


Y | Ws n Ee eee eee 
bust of bis en private Wrong nell not be tried by bis p, 
but by a jury of commbners.. When this da was-igtroduceds, 


linked. together frequentiy by alliances, almoſt a] ͥ , by. 
factions. In this towexiog £ . 
tly.injured and 
them; and little proſpect wayld the pn gommones; have 
redreſs, were the criminal to bo ties by-thaſe of 4 


lord to be challenged, Neither did the lord run any. extrantn = 
dinary: riſk. of being unjuſtiy condesaned. Tbe lower rank af 
people in all gougtries and ages have been uſed to.loak, with 


reſpect on perſoys poſſeſſed of great wealth and power, inveſted 


with titles of honour, and dignified by blood of an antient de- 
ſcent. But, in thaſe military ages, ſuch venaration was,bighly 


encreaſed by that valour and perſanal bravery, which diſtin 


grithall every one of the nobility, and than which ng victwe is 
mate apt to captivate, in general, the hearts of mankind. Ber 


ſides, that the lord had his advantage of challenging ſulpsRed 


jurors. whereas, if tried by bis peers, he had not ſuch privilege 


| of. extepyon, - though tbey were eyer ſo ngtoriguſly his ener 


mirs. Every commoner almoſt, bow great ſoever, was, in 
thoſe days, under the influence of ſome one or other af the 
lords, and therefore could be litile doubt but that influenee 
would be exerted. and e . . the n 
eee evident. F 


ee be aſked, When 2 al gain depending/her 
tween. lord and. a commoner, how, de n 
Whether by the lotds alone, or by commoners. only, or by 8d 
compoſed. of an equal number of each; intbe ſame mannen, 
d when an alien is tried, it is by a jury half natives, bal aliens. 
The anſwer is, it ſhall be tried by a jury of commoneras only 
on account of the dignity of the lord, there muſt be a knight 


on the jury. I need not enlarge di the reaſons 8s it is the me 
; nnd . tha leſſer waa partiality.. N 
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| defend himſelf, makes default, and will not plead (whi 
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terra; and it. will be neceſſary to point out in general 
to deſeend into particulirs, would carry me a great deal 
too far) the printipal caſes; where this Jex terre ſuperſedes the 
trial per pares. Firſt, then, if a man accuſed of a crime pleads 
guilty, ſo that there is no doubt of the fact, it would be an ab- 
ſutd and uſcleſs delay to ſummon a jury, to find what is already 
admitted: accordingly, by the ex terre judgment is given on 
the confeſſion. - So in a civil action, if the defendant confeſies 
the action, or if he appears, and afterwards, when he 5 
ca 
is equivalent to tonſeſſion) io jury is requiſite. So, both 
parties plead all the matters material in the caſe, and a demur- 
ret is joined, that is, the fads agreed on both ſides, and % 
the matter of right, depending on the facts already allow ed in 
cConteſt, the judges mall try by demurrer, and give judgment 
ncbotding to /ow without a jury. Phe general rule is that a 
jury ſhall try fattr, and the judges'the law ; for it would carry 
a face of abſurdity; to expect from a common, or indeed, from 
any jury, a decifion' ofa point of law that is camroverted.be- 
rreeni the lawyers of the plaintiff and defendant, who have 
mile that ſcience their partieular ſtudy. -| Beſides; as the law 
inflicts ſo heavy a-puniſhment-on jurors who give a falſe ver- 
dict, it would be the utmoſt cruelty to force men uppraQtifed 
in law to run ſuch:s hazard, where it muſt be fuppoſed an 
equal chance, atleaſt, they may miſtake, The ſame dangers 
that the jurors would run by miſtaking the law, hath, in points 
complicated both of law and fact, introduced ſpecial verdittsy 
chat is the finding of all the facts by the jury, and the leaving 
the matter of right to be judged W knov 
erer er en ebe Mü 


eee eee eee ee 

previous to the impannelling a jury, and the carrying judg- 

ments into execution, are per legem terra, or, as my Lord 

e the due proceſs of the law is lex. 15. 
Bb 2 
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The infliding of puniſhment by the diſcretion of courts for all 
contempts of their authority, without the intervention of a 
jury, is alſo, I think, part of the lex terre, and founded in the 
neceſſity of enforcing due reſpe& and obedience to cb urts of 
juſtice, and ſupporting their due dignity. The outlawibg a 
per ſon who abſconds, and cannot be found, ſo us to oblige Him 
to anſwer a charge againſt him, whether civil or criminal, is one 
of theſe proceedings per legem ierræ without a jury; of whicks / 
as J have now occaſion, it will not mes peta tr a 8 


. count, as its in daily W [197 9 9 5 
Be very antient Take” of England, Ao: ts 
> was very troubleſome. - Not only a ſeizure of the per - 
ſor, lands and goods was lawful, but he was dooked upon, not, 
merely, as one out of the proteQion of the law, but alſo as a 
public enemy; for whoever met him had a right to ſlay him. 
This barbarous law undoubtedly proceeded hence, that no per- 
ſon was then ever outlawed but for a felony ;- that is, a crime 
whoſe puniſhment was death; but it was a. moſt abſurd thing 
to allow to every private perſon to execute the offender, who 
by refuſing to anſwer has confeſſed himſelf guilty : and the ab- 
ſurdity became more glaring when, about Henry the Third's , 
time, proceſs of outlawry began to be extended to all treſpaſſes 
committed vi et armii, when the conſequences were ſo dread- 
ful. Such extenſion ſeems ſurpriſing; yet the turbulent con- 
dition of the times will, in ſome meaſure, account for: it: 
when, under pretence of dormant titles, forcible poſſeſſions, 
not Without frequent bloodſhed and murders, were daily taken 
by the adherents of the king or barons, as their reſpective par- 
ties prevailed. But when the times grew peaceable, this 
bloody maxim wore out, and in the beginning of Edward the 
. Third's reign, it was reſolved by all the judges, that the put- 
ting any man to death, except by the ſheriff, and even by him 
without due warrant in law, however outlawed and convicted, 
was murder; and ſince the forementioned times, as the number 
: of ea W and 2 e of — 
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abſconding' along with: them, it has been found necefſiry to : 
| arty her rm apt in 1 Gen are 2 


2 SHALE 


8) Forty, briefly point out the proceedings therein, ox . "il 
| the abundant care the law of England takes, on the one 5 3 


"4H " © 


to do juſtice to the plaintiff, if the defendant abſconds, and w 
not appear; and, on the other, that the defendant may bays 
all poſſible opportunity of natice before the outlayry. be pro- 
nounced againſt him, Firſt, there iſſue three writs ſucceſſively, | 
to take the body of the defendant, if found in his bailywick or 
county, and to bring him to anſwer. The firſt is called a capiasy 
from that mandatory word in the writ. When the ſheriff can: 
not find him in his bailywick, he returns a non eft inventus on 
the back of the rite on which there iſſues a ſecond capiar, 
called an alias, from i its reciting that alias, or before this, the 


| like writ had iſſued, On the ſame return of non eff inventur to 


this (for if upon any of the proceſſes the defendant is taken, or 


comes voluntarily 1 in, ſo as to anſwer, the end is obtained, and 


no further proceedings to outlawry go on), the.third writ iſſues 
| called a pluries, becauſe it recites the ſheriff had been pluries, - 
that is, twice before, commanded to take him. The ſending 

theſe three writs, one after the other, in order to bring in the 
party 1 is, I preſume (as, undoubtedly many of the antient prac« 
tices in our courts of law are) borrowed from the civil law; 
for by that law they iſſued three citations, at the diſtance « 
zen days, one aftgr another, ali in the panty: to anſwer, 5 


Burr as, upon a return of a non ft inventus on | the third eds 
$1as, the perſonal apprehending the defendant may well be 


deſpaired of, the law proceeds another way; in order, if pofli- 1 


ble, to give him notice, that is by iſſuing the writ of exigent, 
ſo called from the Latin word exigere, to require, or call upon. 


This writ commands the ſheriff to call the defendant in his 
county court, where all the perſons of the county are ſuppoſed 
to have buſineſs, or at leaſt ſome that can inform him might 
have. The words are we command gou that you cauſe ſuch a 
one 10 be required from county court to county court, until, 

Bb3 arcerding 


% 


% uren es wits hw : 


atrording to the lato and cuſtom of our realm, hebe outlawed if = 
be doth not appear. And if be do appear, bins o tale, and ſafe> - 
ty keep, and fo forth. Now the law and cuſtom of-the realm 
requires, in this caſe, that the party ſnould be called on five 
different county court days, one after, another, before he can 


be outlawed ; and theſe courts being held at. the diſtance of 
four weeks from each. other, the interval, amounts to ſixteen 
| weeks, beſides the time of the three Þ 9 5 capie — 15 + tine 


ESI 7 + 


long on his not appearivg in the Afth court, = coroners 


of tbe county, whoſe duty it is, give judgment of — 
| againſt bim. 


- Sven is the PIO ur wal * FTI 
ries by ſurprize. Bot the a& of the thirty-frſt of Elizabeth 
in England, enacted here ih the eleyeiith of James, had ſuper 
added another caution, namely three public pr ions, 
The reaſon of this ſuperadded caution was, I preſutne, © on. ac- 
count of the dwindling: of the buſineſs in the cou 5 

and, in conſequence, their being not ſo well . gi 

brit, commanding the ſheriff to make proclartation; iffties 
with theexigent, and recites it, and the cavſe for which the 
proceeding to an outlawry. is, and direQs him to proclaim the 
party three ſeveral days; firſt in the county court, ſecondly at 
the quarter ſeſſions, a court of more reſort, and laſtly on a ſun- 
day immediately after Divine ſervice, at the moſt uſual door of 

*the.church of the pariſh, where the perſon dwelt at the time 

the exigent iſſued ; or if no church, in the church yard of the 

pariſh ; or if in no pariſh, at the neareſt church, and all out- 


lawries in perſonal actions, where theſe oma are vox 
obſerved, are declared void. | 


I navs been the more particular on this head to ſhew - 
the abundant care the law has taken in theſe proceed- 
ings, and to vindicate it from the common complaint, 
of outlawries being obtained furreptitiouſſy, and without 


notice. 


foundation ; but if in e e the fault is not 
in the law, but in man, in the laws not being duly execut- 
ed; and if we are to complain of the beſt laws, until they be in 
all caſes perieQty and pprightiy executed, we ſhall never ceaſe 
, is What it is, weak and cor» 


17 * 1 q 
* * 5 * 2 
J 1 
. 4 i . 
01 yo p * 4 #4, Lo 4 + 
* 4 7 ig <A 

g o 

. 8 , . Dd, " 

, ö J . 

i a -% 23 - J N *. , 
Did — - * * — 1 5 of 1 795 '. ft 3 * 'V #4 $4 r . +7 4 1 
on SF) &S >. wil :.: * ID # ws 6 vu” ths » 4 * a6 - * ” 1 3 9 a % > 

” - 
- 


. . » Ju * X . A 4 1 $* . 
12.47 | uy 1 N. — k 11 "T Wa 3 * 
* . 0 * & A 
* * N 4 $7 « 4 
| {4 » $ $84 Saad SAID t4.2-: 5 * A Sr nr - i 
D219 T1307 am 7 + 32 3% 2 80 „ — — I FCS 3) , 1 Y ad 
E , * * * N - - 
x . * 2 - * 
f ? 3 * » 6 - > „ „ 
. * * x 
o 1 4. $ 1 Jy „ — to T - " "Ss J FR Eg” & 54.5 {C 144 0 1 
i : 1 * N ö . 
, 2 ö | p * 4 * 4 - =- 
ww \ * 1 % % n+ S | ad * 5 q 1 2 1 "Ik © > % 
Py wal” — — *? . * , - 9 * - is 2 1 
n y « ; k 
* E 4 % 0 1 - 
= 
* A : — —— o — 2 my * * ** * a M A 
* 1 4 4 3 , OY 2 : 5 ws 5.23443 "7 1 i 4 Av Þ 4 1 | 1 Oy 
* % N 
\ : : F 4 * * 1 4. 
13 ** . 4 +; 3 3 i & 4 ; 3 x 4 4 
1 1 
. : . ” „ 4 + od a+ i - * as” © 4 7 W 1 ms * = * 
a. % - . ” iS * „„ \ - * * , is 
* O A bo N. 
* * 2 d A = £ C * a Ll 4} 4 4.4 , "+ bY 
* S TP L A * Av „ # * en 5 1 * > A 
- * 
- >; * 
9 bo * pr 1 4s! : ” 
x 2 * v3 * . * » 4A; x a, + , 1 4473: * " » pi * 4 — 
% 8 * 1 =) I I % 1B . ET = - * 1+ * 9 — . 1 „ q . * > 
y - 7 
W Aa 
» +5 
* . A 8 E 
4%» 4 * . 5 — * * * 1 2 * * 7 
a, i” 7 $4 F SZ — - 7 Fo * 5 p : » a. » I 1 5 : 
* 5 ir 5 . ” 9 997 # * iy 1 1 3 2 : F 7 & 4 
. * 3 5 ** — — vo v0 * "TL. g % 121 1 * , % wu” * 
W , v4 44, *® 5 * ft ., 4, * ; l ' \ + #4 _ - 


: 27 * . ? — 7 : . * * Tk \ - 
"4 N . * 4 a * 
* a " ” 3 
N „ —.— us . "a . * F , - : : 7 
a. 4 4 * 2 LEI 
4 URES on: lac 4 
OY b be WW. * _ I > 
Ss, * Foe, 3 56 ar 3+ ac 8 os | 


8 2 Urxera N n, | 2 N inch S 5 n BD +. ? opt "4M | 
9 A . * ' Mt; OS pp 8 14 * 9: EP Ret I. 4+ 3k M46, "3 | Yee 
2525 50 % ra nan ft ui. rr f. ue a oa 
1 . 4 45 N n i . 20 * n . be. 


* n 
gigen 
, 8 "FF I. 
riet Wie 
— 1 


AVING mentioned the ſeveral kinds of proceeding 

to judgment without the intervention of juries, prac-. 

tiſed by the courts of common law, and authoriſed under the 

words of this ſtatute, per legem terre, it will be proper, be- 

fore I quit this head, to ſay ſomething of other kinds of 
courts, who do not admit this method of trial; which, yet, 

have been received, and allowed authority in England; and 

whoſe proceedings, however different from thoſe of the com- 

mon law, are juſtified by the ſame words, per legem terre. 


. Theſe are the courts cer maritime, and yy 


Ir we trace back the origin of eccleſiaſtical rurifditions, 
we ſhall find its ſource in that advice of St. Paul, who re- 
proves the new Chriſtians for ſcandaliſing their profeſſion, by 
carrying on law-ſuits againſt each other before heathen judg- 
es, and\recommends: their leaving all matters in diſpute be- 
tween them to the deciſion of the Eccleſie, or the congrega- 
tion of the faithful. In the fervour of the zeal of theſe times, 
this council was ſoon followed as a law. The heathen tribu- 
nals ſcarce ever heard of any of their controverſies. They 
were all carried before the biſhop, who, with his clergy, 
preſided in the congregation ; and who, from the deference 
the laity paid them, became at length the ſole judges, as, in 
after ages, the biſhop became ſole judge, to the excluſion of 
his clergy. Theſe judges, however, being, properly ſpeak- 
ing, only arbitrators, had no coercive power to enforce their 


. Judgments. They were obliged, therefore, to make uſe of 


that only means they had of bringing the refractory to ſubmiſ- 


fion, namely excluding them from the rights of the church, 


went LAW 0 EN. LAN b. * 38 | 
and:warning other-Chriſtians againſt -their. company, and in- 


deed, it was an effectual one ; for what could a Chriſtian, de- 15 8 f 


ſpiled and abhorred by the heathen,, and ſhut out from the 


commerce of his. brethren, do, but ſubmit ? if he 3 


was really. a Chriſtian, this proceeding ſeems founded on the 
mark of the apoſtle, , He that will not hear the ecchſia, the 
cento, let him be unto thee As an heathen.” . 225 8 5 2 


Tuvus was excommunication the only proceſs | in the 158 
tive church to inforce obedience, as it is in eccleſiaſtical 
courts at this day ; ; though, _— the many petty and 
trifling occaſions on which they ate, of neceſſity, obliged 10 
have fecourſe to theſe arms, having no other, and the many 
temporal inconveniences it may be attended with, it as been 
the opinion of many wiſe and learned, as well as of many pt 


ous men, that it would not be unworthy the attention of the 0 


:gilature to deviſe ſome other coercive means for the puniſh- 
ment of contempts, and to reſtrain excommunication to extra- 
ordinary offences only. © Though, if we conſider that the 
jealouſy which the temporal courts, and the laity in eee 
ſo juſtly conceived. of theſe judicatures in the time of p 


hath not even yet entirely ſubſided, there is little Role Po 


that this or any other regulation to amend” their proceedings. 
and others _—_ do my will be enter ; . i 
| : Of nn. 
"Warn the empire *boginks Chriſtian, theſe e courts 2 
their: authority were fully eſtabliſhed in the minds of the'peo- 
However, that the temporal eourts might not be ſtrip- 
ped of their juriſdiftion; and churchmen become the ſole judg- 
es, a diſtinction was made between matters of ſpiritual and 
temporal cognizance ; not but ſeveral matters, originally and 
naturally temporal, were allowed, by the grants of the en- 
perors, to the eccleſiaſtical juriſdiction; and even, of fucks - 
as were not allowed them, they might take cognizance, if 
both the parties agreed thereto. This was called proroguing 
the juriſdiction, that is, extending, by the conſent of the 
* its power to matters that do not properly belong to 
A practice our law has moſt juſtly rejected; for it would 
introduc confuſion, and a perpetual claſhing of courts, if it 
was 


ö come Chriſtians;: the eccleſſaſtipal courts on the continent pro. 
ol the, Saxons, both ſpiritual and. temporal courts, the 


„ 5 ern Vas 4 ape 
_ was in KG of ptwate pertöb ts beesk down the en- 


ces that the conſtitutiom has ſo wiſely er6@e, to Keep every 
ature wilt in ſtrict bounds. And indbedt this practice 


Yo one of the gteat engines the churctiten made uſt f, in 
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their grand ſcheme of ſwallowing up all vemporal juriſdl on 
power. The method of trial in theſe courts was by the 


depoſitions of witneſſes ; and age W 1 TY A] 


3 hoc char and wen. 


"Gala by jury were. OWE 4 at a When 


Yong indeed their centumviral court, in the early times, 


bore ſome reſemblance to them; and even when the northeri 
who were the introducers of the trial per pares, be- 


R 


=" 


their buſineſs was diſtin, ſat together, and mutually aſſiſted 
each other, as I obſerved under the Conqueror's reign,. 
whether the matter of fa& in eccleſiaſtical cauſes was then 


ceeded in their old manner, But in England, during the ti 


tried by a jury, I will not pretend to-affirm, though, from the 


peculiar fondneſs the Saxons had, above the other northern 
nations, for that method of trial, it may ſeem not improba- 
ble. However, this is certain, that from the time William, 


'who, to gratify the court of Rome, and to ſhew his own po- 


ltical purpoſes,” ſeparated the courts, the. proceeding of the 
ſpiritual ones in England have been conformed to the practice 


of thoſe courts abroad, and to the canon law, The alterg- 


tion, if, indeed, there was any, was ſufficiently | 


dy che king and pope 3 and indeed, as all the biſhoprics were | 


filled by Normans, they knew not how to proceet in any 
other manner. By the time of John, the proceedings of theſe 


oburts, and their trial of cauſes without jury, had been une 
- verſally fixed, and received as · a part of the les terræ, . 
| cb, IL 6 | 


Tos next court that e 
to ſentenee without a jury is the court of Agmiralty, and that 
en Pe 3 * as its n 4s not allowed as 

' to 
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cept in bne. particuldr-inflange; canredty -for ſailors wager, 


tuacta made in foreigm ouuntrien (though this aff is denied by 
the lawyers of our days tpbelong m them)tthere is 0 place 
in none, Beſides, the great oxcelleney of this method of trial 

conſiſta in this; that the jury, from their vicinity, 5 


portunities of knowing ſomething of the natore of the caſe; 
and of being acquainted with: the chargRers and credit of the 
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-ourt, formerly of great power, but non next to antiquated. 
3 juriſdition was, (firſts. martial Jaw; over the ſoldiers and 

tendangs of the camp. Mo the trial of 6Mentiers in this 

ad, by a jury, whether" taken out of the arty; or — 

e county, if in the kingdoms would have effe@ually/ de“ 
royed that ſtrict ſubprdinationy vrhich is the ſoul of military 


enterpriſes. Secondiy, they had the-triak of treuſons and fe- 
lonies done by the king's ſubj er in foreign kingdoms. Tiere 
there could be no trial hy jury, for the ſume teaſon as given 
already for the Court o Admiralty, The baſt part of theit 
juriſdiction was as to precedence, arms, and marks of dignity, 
_ which flowing immmdiateiy from the grace of the erown, the 
ſole diſpoſer and.judge-pf them, were not -fwppoſed to be ith 
he cognizance of jurony but proper to be determined by the 
7 155 e ee of the memorials of his 
grants in this kind. Beſides theſe  banorary diſtin tions are 

no particular county from hence a jury ſhould cone. 
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Wen are the reaſons aſſigned why theſe two courts pro- 
ceed. per {egem terree, aud not by- jurjes i bot to ſpeak my 


„ 4 
- 


398 AECTURES-67 


in be reign. of our Stephen. I have altendy ad gvenſion to 


prerogative, and that, in conſequenoe, the modelling of them 


perial law; when I reflect on the notori- 
njuſt p eferenee the weakeſt of them gave 


ſeſſions, down. to the reign of Charles the Second, I cannot 
help ſuſpe ing a deeper deſign.” And, indeed, the cbmtnon n 
lawyers ſeemed to take the alarm, und decried and deſpiſed 
| reaſon, merely out of theappretienſions, that giving it the leaft 


countenance, might in time open a door for the abſolute zu- 


thority of the prince, and the rapnciohineſs of his Ie or tres · 
ſury, and thefeby overturn'the cohſtit uon 
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Bor there are other courts,” beſides thoſe already n 


hat proceed upon the depoſition of "witneſſes, and not by 
jury, I mean the courts of Equity which, in imitation of the 


ini and canon laws/vblige a party töenfwer bpon oath is hie 
adverfary's charge. This praRtice; though not allowed by 


common lam, is founded in very good renfon. For, as the 
Proper buſineſs of a court of Equity is to detect fraud 


and ſurprize, theſe things being done in private, and ęn- 


deavoured to be as much concealed as poſſible, it is but 
Teaſonable that the plaintiff ſhould have power to ſift the 
conſcience of his adverſary, and to examine not to a ſin- 
gle point, as the iſſuer at common law are, but to many 
ſeperate facts, from which, taken together, the fraud, if 


any 


when J ſee all the parts of theſe models 


ar! eee 
u 
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Uiſcuſſions and of © dbioplicites nature; are not fit for the 
decihue of a jury, arid indeed would take up more time thin 
they-could:poſſibly emplb y in- the examination. The court, 
thereforey-'go upon'depoftionr, and judge both of the law and 
fact; However, if u matter of fact, neceffary for the deciſion 
of che cnuſe, appeats on the depoſition doubtful; or if any 
matter-ariſe which theſe courts have no power to try, they die 
reQaniſſue, wherein the point is tried by jury, im a court f 
common law; and thus, theſe courte have the advantage fk 
both methods of trial, as well that of the civil, as that uſed 
by the common law j namely the oath of the party, and "IF. 
ſitions tum one, . from the other, 
b 1c e e 36 0/0 eee nt Ul. 
rt Tue methode tanoriyebf nn by ie ob- 
jected to, as produttivæ of enormous expence and delay; and 
it cannot be denied, that, astuffairs are now conducted, there 
is iq much reaſon for the objection. Vet to this it may bs 
anſwvered, that if examiners were more careful, and would ſet 
down nothing but what is evidence; and were the rules of 
cout, to cut off delays, Aways ſtrictiy inforced, the damage 
oe from both theſ&heads|would he conſiderably leſſened: 
o cutoff all delays, and to reduce the proceedings to as ſum- 
mary a method as that of; the courts of common law would, 
(eonſideting the mattets they are converſant about are of dif- 
ferent proof, and require tte moſt acute examination, ) inſtead 
of preventing frauds, in moſt inſtances, by a hurtied manner of 
trial, ſerye to defend and enenurage them. The policy of the 
common law. was to redyce the matter in queſtion to a ſingle 
fact, which the jury might, with eaſe and convenience, deter- 
mine within a convenient time. And. it muſt be owned that 
the Jawyers and judges of latter days, by admitting the trial af 
titles to lands in perſonal actions, have deviated, much from the 
ſimplicity of the law, and weakened the excellence of the trial 
by jury. Tbe preſent practice, of determining the title.to 
Jand by an action of treſpaſs, will ſerve 25,20 inſtance ; where 
the enquiry is, 1725 a man's entering, upon: lands was. 8 


Mun of 2 if he had right PIE iDs it Lo no nes | 
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der, all which mlt be lad dad weigbad, Efes ds bard 
| 2 of treſpaſs can he determinedꝭ it is ea o ſo ät 
ths trial . OI 


to ſay nothing of the danger of a jury's erring, ben nb 
oy and mind arg . pg Ames /orniw 


Fob edv r enſeebld. nne 
A. 45 54g; iv e e to Had 
b it be aſked, hav came.this deviations which:bas been 


attended with. ſo maay inconveniences The true anſwer ids 
the beſt, that it ſprung the advantage of practitioners, 
and the litigiouſneſs of ſuitors.) By che common law, no than 
could bring two actians of the ſame nature. for the ſave thing, 
If I am entitled to-the . poſſefſion-of lame, I may bring my 
 qurit of entry, or an aſixe, to retoveriĩt; but if I atn-foiled; I 
; cannot bring a fend. So, if Iamentitled 0 the propriety of 
the land, I ey bring my writ of right, and if I recover not 
therein, my right is gone for ever. The litigiouſneſs of ſuitors, 
who hed a mind to gain a method of trying the ſame thing 
over and over again, where they miſcarried, introduoed this 
method I am ſpeaking of. For every new entry wWus a new 
treſpaſs, and could not be ſuid to have been tried before; 
though whether it was a treſpaſt or noty depends on what had 
been tried before, and the avarice of praftitioners, who deſired 
frequent ſuits, encouraged it. But when once it was allowed, 
notwithſtanding all the complaints of Coke and his co-tempo- 
rary judges, it became univerſally followed, and is now fo efta- 
bliſhed, and the higher actions ſo much out of uſe, that T 
queſtion whether there is a lawyer r living who would be able, 
without a great deal of n to condułt a cauſe in one 
thoſe antiquated real a tions. The inconveniences of | 
frequent trials introduced, for the obviating them, A new pract 
tice, the applying to the court of chancery, after two or 23 
verdiQs conſonant to one another, for an 2 to ſto 
farther pfocetdings at 11; which, "thbogh e 6 new, * 
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come. — curb, after r the common law court had al- 
other judicatories, which, by particular acts of parliament, 
tters enttuſted to their determination, with · 
out the intervention of juries; as the ſeveral matters deter- 


minable "OY 3 one or more ee of the rd, the 
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to call a jury to bis aſſiſtance: and it: muſt be owned. in this 
poor country the alterstion of the Jay in this laſt particular, 


has beep attended with very good. conſequences. Tbe expes 
diency of the two. former changes, indeed, has been much 
1 but TW 1 
"Taps CCC 
ing the ſeveral methods af trial, differing from that ger garen, 

which are authorized by theſe words of Magna Charta, per 
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Isen ALL MME the point of erfonel liberty of 
the ſubjef ; but, as it will be proper to take all that together, 
n conclude the profece lecture. 
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e the i import of the ws per ve 
'Judicium pur ium ſuorum, vel per legem terre; which 
3 and qualify all the preceding parts, it will be proper 
to mention thoſe preceding articles, and ta make ſome obſer- 
_. vations upon them. They then conſiſt of fix different heads. 
Tkhe firſt relates to the perſonal liberty of the ſubject; the 
ſecond to the preſervation of his landed property; the third is 
intended to defend him from unjuſt outlawry; the fourth to 
prevent unjuſt baniſhment ; the fifth prohibits/all- manner of 
deſtruQion ; and the deſign of the ſixth is to regulate criminal 
proſecutions at the fuit of the king.” - I'ſhall ae treat of 
* theſe particulars i in the h in 2277 __ ſtand, | 
wy yo 4 
Taz firſt clauſe bes to 9 5 3 N runs 3 
theſe words; Nullus liber homo capiatur, vel impri ſonetur. 
Liber homo, as I before obſerved, here extends to all the ſub- 
je&s, and is not to be taken in its more reſtrained ſenſe, of a 
| freeholder. We ſee the words are not barely againſt wrong- 
ful impriſonment, but extend to arreſting, or taking, nullus 
capiatur. This act extends not only to prevent private perſons, 
particularly the great men, from arreſting and impriſoning the 
ſubjeQs, but extends alſo to thoſe from whom, on account of 
their extraordinary power, the greateſt danger might be ap- 
prehended, I mean the king's miniſterial officers, his council, 
nay himſelf, acting in perſon. . No man,” (fays my Lord 
Coke, commenting on this point,) © ſhall be taken, that is re- 
« ſtrained of liberty, by petition or ſuggeſtion to the king, or 
« his council; unleſs it be by iodictment, or preſentment of 
&« good and lawful men, where ſuch deeds be done; for, in that 
& Dan is per — parium ; and though an indit- 
6c 2 
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ts ment found, or a preſentment made by A grand jury, in oe 2 


5 ſenſei, cannot properly be called j udicium, ax it is not con- | 
u cluſive ; but the fa muſt be after tried b Wey jury; 


& yet for the purpaſe of reſtraining and ſecuring z perſon a- 


& cuſed upon record, that he may be forthcoming on bis trial, 
ir jt is j udicium parium. Otherwiſe the * * | 


Up might alcape being tried and wer WM 


| he the fſteetith chovite of Weſtminſter the fic, e 
me third year of Edward the Firſt, and ordained to aſcertain 
for what offences a man might be detained in priſon, and t 
make effeRual proviſion for the bailing out perions upon their: 
giving ſecurity to abide a trial, thoſe accuſed of the lighter 
offences, perſons detained per maundement ie roy: by the com- 


mand of the king, are mentioned as not bailable; and this ma - 


_ feemtocontradi@the law I have now laid down. Yet, When 
_ rightly underſtood, it doth not. For as judge Gaſcoigne right- 
Iy ſaid, the king hath committed all his power judicial todivers 
courts, ſome 1 ſome to another: and it i 1s agvls the 
to the king, it is to be ——— * in ſome court wy 
juſtice, according to law. The command of the king, there- 
fore, doth not mean the king's private will, but a legal com- 
mand, iſſued in his name, by his judges, to whom his Judicial 
power is intruſted. Accordingly Sir John Markbam, chief 
juſtice, told Edward the Fourth, that the king could not arngit 
any man for ſuſpicion of treaſon, or felony, as any of his ſub- 
jets might; and he gave & moſt excellent-reafon for ĩt: Be- 
cauſe, ſays he, if the king did wrong the party could not have 
his action. In the ſixteenth of Henry the Sixth, it was re- 
ſolved by the hole court, That if the king commasd me to 
arreſt a man, and I do arreſt him, he ſhall have his ion of 
. ET EN in mn _ 


a Nags FO | 


. . 


mitted to priſon, but by judicium par ius, vel per legem ger re, 
U eee Nene this! it is 
Cc = neceſſary 


=. ens ſee in what caſes a reh taken ren 
ſentment or indictment by a jury; and in che enquiry-it is to 
1 1 that proceſs of lac, for this purpoſe, is two# 
x either by the king's writ, to bring him imo a court vf juſ- BM 
nee, to anſwer, or by what is called a warrant:;# law. And 
cis is, again, two-fold; indeed, by the authority of a leg, 
FEY magiſtrate, as 4 juſtice of peace's mittimns, or that which 7 
R 152 private e is inveſted with, and "ay exerciſe. 


* 2 n N 
''F . "Obs for ite, a clans Warrant, it zu 
| previouſly. neceſſary, that there ſhould be an informalion on 
” oath, before a-magiſtrate having lawful authority, that the 
party hath committed an offence 7 or at leaſt-of ſome poſitive 
fact, that catries with it a ſtrong and violent preſumption. that 
be bath ſo done: Next, then, the mitt imus muſt contain the 
_ offence in certain, that it may appear whether the offener : 
Charged is ſuch an one as juſtifies the taking; whether it s 
bailable, ſuch as the law requires the detention in priſon. A 
warrant without the cauſe expreſſed is a void one, and impri- 
ſopment on it illegal, and ſo it was adjudged in Charles the 
i e though done by the ſecretaries of ſtate, by the. 
King's authority, with the advice of his council; - thirdly, the 
warrant-muſt not only contain a lawful-.cauſe, but have a legal 
Concluſion, and bim ſafely to keep until-delivered by law ; not 
untiß the party committing doth farther order, for that would 
bs to make the magiſtrate, who is only miniferial, judicial, 
as to the point of the liberty of the ſubject; from whence 
might redound great miſchief to the party on one hand, or to 
1 e on theother, by ane ebend deer 


: = IO . p | F 
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cſs wie how far the law: warrants d private edefoaltd 
take another, and commit him to priſon. Firſt, then, if i man 
is preſent when another commits treaſonę ſelony, or notorious 
breach of the peace, he hath a right inſtantly to arteſt unf 
commit him, leſt he ſhould eſcape if any affray be made, to the 
breach of the peace, any man preſent may, during the continu- 
ance of the affray, byu warrant in law in order to prevent im 
minent miſchief, reſtrain any of the offender z but if the affray 


— 


— nr 
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fs over, fo that the danger is perfeQly paſt, there i 4 ra 


of an informition;'and-an expreſs watrint ; ſo, if one man 
wounds another dangerouſly, any perſon may arreſt him, that 


he be ſafely kept, until it be known whether the party wounds 


ed; ſhall-die or not. Suſpicion, alſo, - where it is violent and 
Mrong, is, iy manyraſes,= good cauſe of impriſonment. Sup» 
Poſe a felony done, and the hue and cry of the country is raiſed, 


to purſue and Take: the offender, any man may arreſt another 


whom he finds flying ; for what greater preſumption vf guilt 


£an there be, than for a perſon, inſtead of joining the hue and 


cy, 48 his duty prompts him, to fly: from it ? His good charae- 


avail him)" His inpriſogmzent. is lawtuh, |. 


e 


ben is, if a treaſon br felony is certainly done; and though 

re is ho certain evidence againſt any perſon as the perpes 
trator, yet if the public voice and fame is, that A is guilty,. It 
is lawful for any man to arreſt and detain him. 80, if ed 


fon or felony be done, and though there be tio *public Thing, 


any one that ſulpe&s another for the author of the fa 
arreſt him. But let him that ſo doth take care his catiſe i 
ſulpicion will be ſuch as will bear the teſt; for ottierwiſe hs 


may be puniſhable for falſe imprifonment.” "The frequent l q 
keeping company with à notorious thief, that is, one that had  - 
been convicted, or or outlawed, or proclaimed as ſuch, was u gobd Wt 


cauſe of impriſonment. Laſtly, a' watthrian may arreſt 0 
night walker at unſeaſonable hours by the common law, how- 


eyer peaceably he might demean himſelf, for {trolling at un- 5 


uſual houts was a zul catiſe of ſuſpicion, of an il ien. 


With reſpe& to perſons arreſted by private authority, I muſt 
vbſerve, "that the law of England, fo abliors impriſonment, 


without a certain cauſe ſhewn, that if there, is not an informs - 
non on oath ſworn before a magiſtrate, and his cbmmitment 
thereon in a competent time, which 4s efteed twenty-four 


hours 5 to be detained, - TR n pense 
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ter or his innocence, ee eee ſhall not 


Ax or HR lawful cauſe of atteſting 10 8 upon 
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1 e vibe bw gland» th reſpelt 8 

== urns Fel ſabject. Let us nom ſee the remedies the law 

1 provides for thoſe tht fuffer by its being infringed : the writ r 

= = odio e atiaT have already mentioned; and that it is long fires 

out of uſe: the moſt uſual way then to remedy. this, and tb 

. deliver the party, is the writ of babar corpus, in obedienoe tio 
Wich, the perſon impriſoned is brought Into odurt by the he- 

mai, d is the keeper of the priſon, together with the ene 

bc his caption and detention, that the court may judge whether 

= the firſt taking was lawful; arid if it was, whether the cojith 

© Hianceof the impriſonment is ſuch z aid this is e * = 

3 name of N impriſoned. par BEATS 


= Tann Bort is > the wf writ 45 . e hin n 
i © mans, that i is, delivering him out upon ſecurity, to anſwe 
1 what may be objected againſt bim. "This 3 is molt | common ly 
E . vſed when a perſon i is not in the legal priſon, but perhaps, car- 
lied off by private violence and ſecreted from his friends and. 
| therefore may be brought by. a near friend having intereſt in 
= the perſop! s liberty, as by a father, or mother, for their child, 
* or a buſband for his wife. | Theſe are the remedies for reſtor- | 
= inga perſon, 1 deprived of liberty, i to the enjoyment « 
| that invaluable ble! ng. But very deficient would theſe re- 
| medies be, if there d were no proviſions made for the puniſhment 
of 2 perſon offending againſt bis natural right, nor wah relief 
for the POOR unjuſtly aggrieved. | | 


"Fox ihe p point of puniſhment, a an as will Inet at * 
4 king s ſuit, againſt the falſe impriſoner, grounded c on this la- 
4 - tuwte,for the vindication of the public. juſtice, of the nation; 
E and the p party, if found guilty, ſhall be puniſhed. by five and 
nant, For the relief of the perſon injured, be may 
1555 an action of falſe impriſonment, wherein he ſhall recov 
damages: or "an aQion on the caſe S on this, 4 1 
wherein he ſhall have the ſame remedy. F. or Coke obſerves 
n this ſtatute, that it is: a general rule, where an act of 2 9 
t is made — * public miſchief or grievance, 
there 
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there is either given + ir oO elle axe by the lan, aa 
ery FEA gies 0 2 —4 bot 29 
= (Soon ih ef rin aw of Fant wi ui 
liberty ; end ſo different from: that of other nations of Europe, 
as their laws are underſtood ee 
where a man may be imipriloned — — 
accuſer,” or having apy means, except of humble petition, ts | 
be brought to his tryal. It is therefore no wonder that the 
people on the continent envy much the fifuation of the Tubs, - 
Perm er 11-0 tn ET” 


. r an Wy 1163238 70 les WY 
© Tux dent 


ranch of: the ſtatute 1 Nullui lier bone aife 
libero tenemente | 1, ve! liber tatibus, vel liberit 


con furtudinibu/ ſuir. Here it may be thought the words liber 
bene ſhould be reſtrained to fre jolders, becauſe none others | 


enn be difſeized ; but the following words, Ibertatibut and 
—— lead, by their import, to a more enlarged by * 
ſruBtion, and take ing D iv that 4} ſour 


his freehold, Gor by vari of a pang or 17 law of * 
land, as upon default,” pot pleading, ot being outſawed; 1. 
was made to prevent wrongful entries, by (teh as Had right or 
pretended right to the land, in order to avoid breaches of th 
and bloodſhed, which often enſued thereon ; but it was 
not intended to taks way the entry of a perſon who had a right 
to enter, ; given him | y laws for that the law could never con- | 


r 


by FA. 6.4 " 
\ "IC 4 "£ . * 4 , . * 


To nw he? it is l 0 au 
may have right to the lands, and yet no right to enter n 
them; or he may have both; and in the laft caſe it is no diſ- 
ſeizen. IF A diffeizes B, be ſhall never, by his own wrongful | 
75 end 1 but 2 bis 
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1 * firſt place, the laws'of the realm, that every man ſhould 
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IF auen authority ener ut any time, during As life, provideHie | 


granted in the reigns 
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doth it without breach of the peace. But if A is dead, now 


. the lands being thrown by the law upon A's heit, who bad 5 
mo hand in the wrong, and who is anſweruble to the Lord Pa- 


ramount for the ſervices due from the land, B has, by his on 
in not entering, or if he could not enter, claiming, 


Auing N liße, 16K the right of poſſeſſion... It i transferred ts 
5 985 heir: ad n nen by Wiler Re” 1 8 


To 5 hs 1 STE by libertatibuzs: 1 3 


freely enjoy ſuch advantages and privileges as theſe laws give 


bim. Secundy, itjignifies the privileges that ſome of the fub 


zects, whether ſingle perſons, or bodies corporate, have above 


. ; others, by the lawful grant of the king; as the chattels of fe- 
= Jons or outlaws, and the lands and privileges of corporations. 


Mense any grant of the king, by letters patents, to any pgrſon, 


Which deprives another ſubje& of his natural right and free 
| 8 liberties, is againſt this branch of 


Magna Charta, as are all 
monopolies, which; were, ſo plentifully and ſo oppreſlively | 
of Elizabeth and James the Firſt, and 
here in Ireland, in that of Charles the Firſt, We muſt, how- 
ever, except ſuch. monopolies as are erected by act of parlia · 


ment, or by the king's patents, purbieg am ag 


a = aQ made for * Purpoſe, et 


"Fi LaxvLy, Confurtildinibus takes a and a rk Wok Jocal 


cuſtoms in many parts of England, which, though. they. deroy 
gate from the common law, are yet countenanced and acknows 


ledged as part of the general ſyſtem of law, It alſo extends 


to any privileges which a ſubjed claims 7 nyt X 


3 - wreck, waif, ſtrays and the like. 


eee 5 aut utlagetw ur; of which Jang 1 n 
already, I ſhall paſs on to the fourth, aut exuletur. No man 


hall be baniſhed out of the realm, niſi per legem terre; for 


- the gende parium is out of this . there being no crime 


E 


e LA 8 K Nel D on 

of which A ed slick, when a wan 

The tramſportation now commonly uſed far {lighter felonies 
A not like it; for that is by the free conſent of the criminal, 


who defires to commute a heavier puniſhment for + MAP: 
Now per legem terra a man may be exiled two wa 


| kings were, and particularly Richard the Second's corrupt 
judges into Ireland; or by a man's abjuring the realm when 
accuſed of felony, that is ſwearing todepart out of the kingdoms | 
never to return; which latter is long ſince fallen into diſuſe. 
Coke ſays, that the king cannot ſ 2 ſubje& againſt his 
will to ſerve him out of the realm, 
for if he could under pretence of ſervice, he might tear-bim 
from his family and country, and tranſport him to r 
corner of the earth, there to remain during the whole of his + 
life. But what ſhall we ſay as to the military tenants, who... 
1 dy the very tenure of their grants were obliged to ſerve he 


King in his wars out of the realm ? Certainly, whilſt the ſeu- 4 


dal ſyſtem retained its pri vigour, and perſonal ſervice 
was required, they were anException/to this tule; but When 
the commutation of e was eſtabliſhed, they were con- 
 fidered/as under it. Indeed their general readineſs to attend 
their king's ſervice in perſon gave no occaſion for this que- 


by act of parliament, as ſore wicked miniorls of our — 4 


nd the reaſon is Rrong, + 7 


ſtion's ever being decided. The famous caſe on this point was I 


in Edward the Third's reign ;- that prince. had made-many _ 
grants to Sir Richard Pembrige, ſome for fervithh impenſo, 
others for ſervitio impendendo. The king commanded hm to 
ſerve in Ireland, as his Lord deputy, which he poſitively re- 
fuſed to do, looking upon the appointment as no better than 
an exile; and for this refuſal the king ſeized all that had been 
. granted to him pro. ſervitio impendendo; and the queſtion came 
on in court, whether the ſeizure was lawful. The Judges | 
clearly held the refuſal lawful, and therefore would not com- 
mit him to priſon ; but as to the ſeizure, in conſequence of the 


thought it juſtified,” But Coke ſays, it ſeemeth to me that 
ie the ſeizure was unlawful.” For pro ſervitis impenſo, and 
| a muſt be intended of lawful ſervice- within the 
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words pro ſervitio impendende, without ſpecifying where, they 4 


„ 4 * realm. 


me wiſguided James the Firſts in the caſe of the DR 
Su Thomas Overbury; who, for refuſmg to go embaſſador te 
Mu V was by . that prince ſent ta the Tower, 
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that it is — 8 * 


when any thing is 
„ 

« mw” Every — 4 wx67 2h openly and viſibly tending. 4 
either as to life, limb. or the capacity” 

* ſuſtaining lk, is hereby directiy forbid : So.thats tortung, 

it indangers life and limbs, and may prevent a man from "A 3 
. livelihood, is, on all theſe three accounts, unlawful, 5 
though, common among all other nations of Europe, whohave. 
borrowed it from, the, ald Roman law with reſpect to flaves; 4 
3 plain;indication; in what light che introtlucers. of it locked en 
their ſubjeRs. It cannot be ſaid that this hath never been A 
violated; in England in arbitrery times; (as what nation is 
there,./whoſe fundamental laws have not been, on occaſions, 4 
violated 7) yet, in five hundred vente, 1 eee 
on. hiſtory can, e nee, 


| "Fox the, Gang bank. Cen «os: ber in 221 or 
* crimipakcauſe, without calling him to anſwer and make his 3 
« defence,” is againſt this ptoviſion. So likewiſe is the net 4 
bs producing the witneſſes, that the party may have an oppor- ; 
e tunity to croſs examine them,“ I believe, if they may be 
had. For in the caſe of death, or abſence in a foreign country, | 

they that cannot be produced, there is an exception, for very 
neceſſity's ſake ; and in that caſe, the examination of ſuch per- 
WW! taken before a ORE. magni, is 88 en 


BC TU ours en 1 


aw thereby the party loſes: the eroſy-examination or infor- 
mation againſt his murderer, But whenever this 

0 Jory ee conliger that the party has loſt the benefit of 
the croſs-examination; and have BIS ;their- contemplation, 
when they are preparing to give their verdiQ. Directiy en- 
_ ray to this fundamental law, and to common juſtice, was the 
trial of Sir Walter Raleigh, conducted by Coke, attorney- 


Feeral, upon the depoſitionsof people who night be be þ 
'/Face to face. For, ridtwithſtanding the perfect knowledge of 


that great lawyer in the laws of England, he ws a tniolk titne- 


. are much indebted to him for his excellent writings on the 
ia, and more for demonſtrating the antient right of the 


. He! of England to the liberties they claimed: but, if we con- Is 


er that he was then in diſgrace at court; I fear his panegyric 
muſt be confined to his behaviour while a judge, which was 


without reproach 7 nor did he hefitate to bertel the favour of 
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oy As ini 1 4, eftruttion 3 11 i Tei unlav fl amerc 
or fine a man convicted of a crime, beyond what he has a poſ- 
_ "bility of paying; for that would tend to perpetual imprifon- 
ment, and difabling bim from maintaining himſelf 0d Bany. 


ture of his lands or goods; for this would be throwintg a temp- 

tation in the way of others to ſuborn witneſſes to his deftruc- 
tion. 'Theſe I mention, only as particular inftances, to open 
the import of this law; but the words are aliguo modo defirua- 

"tur, taking in c every 1 that directly tends to deftruQion.” 


And ĩt muſt be obſerved that theſe vow alique > "ES not 


_ +6 in any other branch of this act. 
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ſuorum, aut per legem terre. I obſerved before, from the 
words here being in the firſt perſon, that they refer to the ſuit 
of the King; ; and "mY relate not only, by the latter word 


legal 


ſerving miniſter of the crown.. The people of theſe nations ; | 


Neither is it -{awful, though'a man be indiQed of treaſon or 
felony, for the king to grant, or even to promiſe, the forſei- 


: 1 COME now to to the laſt clauſe of this firſt part, nec * 
1 "ps * 3bimur, nec ſuper eum mittemus, niſi legale judicium parium | 


s, toa 


wy 


# _ the cows, by oppoſing incronchments'on'the aw of England, 
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legal trlal, as ta thattet and forma, ieee 
pero pt cn. The words nee ſuper aum ibimui belong fo E J 
2 do the King's Bench, where the ſuits of the king, the Hy 
oY Wada are properly handled, and where the king is always = 

Tuppoſed-to/be preſent. + The worde eum millemus 18. 
fer 0 other courts” Giting for the ſame purpoſes, 26 Juſtices 
of ghok-delivery, for inſtance, under the king's Commilion: 

But when thoſe words are coupled with the following on,õjj.ñ§˖, 

der ben terre, they-carty a farther import; not only that _ 
the courts, trying the king's cauſes; ſhquld: proceed according =! 
un low of the land;tbut hat the'courts/themſelves ſhould _ 
be fuch as the lu terre authorizes; that is, either the com- 
mon law, from time immeriiorial, br as of parliaments. 80 
that the king hach no power, of his own' authority, to form 
new criminal courts, as he may civil ones. In ſome caſes; he 
appoints, indeed, the judges of the courts of common la ＋w. 
and iſſues of commiſſions, and appoints the commiſſioners in 

eee eee W 1 

bs een 
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5 0 this it be e 3 A 
county palatine; aud conſequently new criminal courts; but 
let this be conſidered ; Counties, and duchies, fack'ns We 
_ call palatiney. were, Imay ſay, indeed, of the efſence. ofa 
' feudal kingdom, 'as ours originally was; that is, the king 
might diſmember a part of his kingdam from dhe immediate 
ſubjection to the crown, transfer/a ſubordinate degree of the 
legal rights to a fubje&;- and when. a county of that kind 
vs created, without ſaying g any more, all the courts, not 
new ones, but the ſame that were at common law through the 
whole kingdom, followed as incidents; in the ſame manner 
as by ereQing a new county, not palatine, it had its 
court, and the ſheriff tourne. Theſe are not ereQing, 
properly ſpeaking, neu court, ſo much as bringing the old 
Lie home the doors f the people of that diſtri. h 
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. verde: Nuili vendemus, nulli negabimuss aut - 

au -juftitian, vl; refum, Some bave imgtzined that, by 
2 in dae digjunRive, 2 common law a 
cut s, but courts of equity, Aud proceediogs in 4 
" equity in thoſe courts, Were. not knomm in times ſo eaflyß; 
and the- legal Kynificatios of inden in dll Bunge and lay 
boobs, is pither eee r the 
Alu of the land, the mearis of the paſſeſſian and en- 
Japment of chat right ; and in That Feuſe it is here 10 be. 
taken; as Coke ſays, juſtice is the end, retum the means, 
namely, due proceſs of law ; neither of which is to he ſald. 
denisd, or delayed to the ſubje®. In order to underſtand 
this, it will be 'neceſfary to point aut ſame of the miſchiels 
that were before this aft, e ae 
* any . . 


1 of ("Ws | 


Fon this purpoſe i it is to be remembered, that is the Saxon. 
nes, almoſt all ſpits, except between Grandecs, were ex- 
pedited in che country.gourts, I have obſeryed before, that 
the Conqueror and His ſucceſſars diſequraged theſe, and en: 
coyraged ſuits in the Aula Regis, or ki 8 courts ; and that he 
ſubie c were fond of ſaing therę ; but ſtill. ĩt was a matter of 
pn, here dhe cauſe properly -belopged. to the *corntry - 
Jui ions, and Hould got be derganded as s right. 4 4 
matter pf favour, it might be denied by the. king, ar his 
chancellor, who was the iſſuer of the original writs, unleſs a 
ſum of money was paid, ſuch as they demanded, ' This was 
ſelling juſtice. Or, if the per ſon to be ſued was a favourite 


SY 8 king, or chancellor, the weitenight be devied ; he 


was denying juſtice. Or, af it was granted, as the.proceed- - 
ings. were ar gyatio, the party might, :ad libitum, be delayed 
' by the judges, or the cauſe might he-ſtopped by onder af 
_ king, and this was the deferring of juſtice, meant by this ad 
which wes intended for the giving every ſubject a tight, in ali 
Haſes, and againſt all per ſons, to have juſlice adminiſtered 40 


1 the king courts. The chancellor now is , ob- 


b * ENGLAND. 4 


to ie ul orig wal write, 20m tine jindges vf Us 
eee where enuſes depend, to flue the proper judb» = 
eil ones without fee of reward. Thie, however, is not u d 
be underſtood, as to prohibit the moderute and ureuftorhbd 
fees; which, from time inimemorial, have been paid e 
officer, for his trouble in-making them but; or to the judge, = 
„ the ſeal z for theſe are a part of their livelihood, 
dut only thoſe arbitrary fums which were before taken; und 
dich the ſtatute properly calls the ſelling of juſtice. So like 
wiſe the judges. ire obliged; in everyicauſe before them. +6 
proceed with expedition, and to ſuffer no delays, but ſuch as 
the Jaw allows, and requires, for giving each party an oh 
portunity W e e ANTE _ the 
2 Ter ert £5 15546, OF þ f 2 n 35 


| BIS 6. 3 $a wes: 9 9 
repeated, and madly, ſuits ſtopped by the command of the ⁶ 
| king, and others, as appears by four: ſeveral acts of partia> 
ment, made to enforce and explain this one, the ſubſtante of 
which ads, i fummoned up by Coke in theſe words: That 
2 no means commop-* right, or cn law, ſhou'd by- 

iſturbed o8:delayed 3 uo, though' be by command, 1 


4. under the great ſeal, or privy, ſeal, order, writ, letter. 
66 meſſage, or commandment whatſoever, either from ue | 


king, or any other; and that thg juſtices ſhall proceed, a6 
« if no ſuch . writs, letters, order, meſſage, or other c- 
& mandment, were come to them.“ However this is notte 
be underſtood ſo ſtriftly,; but that the king may top, his own m 
civil ſuit that he bath. inſtituted. for hig own bene ft, 3 
capia: for A fg, becauſe gmiſque Juri.ſuo. renunciare pos 
and this ſto „in truth, is for the. benefit of the fubje&. J 
| kt is otherwiſe in 3 accuſations, unleſs be can thew 
cauſe to (he court to put it off. For every man a L 


A Aright 6 tobe brought to his trial. 2 Chas "8 FAN ga — 
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One are, legal protection Mön The” rb of 4 
gg theſe ene to FR. ſuits, againſt, any, man 
that Nas ne employed:in the ſervice, of the kings and 2 
were founded. on .this preſumption, that ſuch, ſervice was for 
13 ft, to * all pious * mult give a 
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Ef "other, as are found in the Regiſter; the antienteſt book of the | 


"Jaw, and not ones newly deviſed, and for ne 
Theſe protections, however were greatly abuſed in the Cees 


favourites, and their dependants; frequently obtaining them W 
hinder others of their juſt rights, under pretence of ſerving the 


fore recorded, highly to the honour of Elizabethy that ſhe firſt | 
_ diſcontinued the granting them; and her laudable example has 
been followed by all her- ſucceſſors; Tſhall, : therefote,” not 
dell upon "thank it being ſufficient to have mentioned that 


t 
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1 norz "the 8 whh which 1 8 treated of this 
"We of Magna Charta, the cure I haye taken to open the 
true meaning and force of every word in it; and the many tacit 
 exteptiofis each part of it is ſubjecæ to, will be excuſed; when 
it is conſidered, that it not only contains great variety of mat. 
ter, but is the moſt important, and of more general conſequence 
and concern, than any other law of the land; It is the guar- 
dan of che life, the liberty, the limbs, the livelihood, the poſj- 
ſeſſions, and to the right to juſtice of every individual, and 
therefore i it concerns . man ane it, n RP de under. 


ur thirtierh e 51 in ane Sandee and. met- 
"tn ſtrangers. Certain it is, that, in'antient times, the kings | 
ol Europe, and their military ſubjects, looked on merchandize 
as a diſhonourable profeſſion; as did the Romans alſo, in the 
—— ages of that republic. By the old laws of England, no 
. merchants alien were to frequent England, except at the four 
rent fairs; and then were permitted to ſtay but forty. days at 
a time, that is, an hundred and ſixty days in the whole year. 
But now this act has altered the former law, and is vefy fa-. 
vourable to perſons engaged in commerce, who before were 
nile better than at ſufferance. It commands that all mefe 
namely, merchant ſtrangers, whoſe ſovereign is in amity wi 
the king, unleſs publicly prohibited / that is, ſays Coke, . 
Tun," which is true, % thy ky bath ſince on 


\S 


- 


4 


eee —— | 


before, I conceive the king himſelf had the power to prohibit} 
ſhall have ſafe and ſure conduct in ſeven things. Firſt, — 
- part,out'of- England heut licence, at their will and 

ſure. Secondly; to come into rr a 
Thirdiy, to continue in England without limit of time. 
Fourthly, to geyand wrrel through any part of England at 


their plenſbre, by land vr water. © Fah fr free liberty to buy - - 


and ſell, Sixthly; without any manner of evil tolls or taxes, 
but only; Seventhly, by the old and rightful cuſtoms, that is, 
by ſoch-duties as were of old time accuſtomed to be paid, and 
are therefore called Cyſfoms.”” By this law the king is probi- 
bited from laying any nerd tres on the imports or exports of | 
merchant ſtrangers.” And az now they gained a general licence _ 
to continue" in the real,” from henee aroſe that privilege'of + 


merchant ſtrangers, to take Teaſes for years, of houſes for their Mi 1 


_ Uwelling; and warehouſes fortheir goods, whilſt they continued 
in England; for, regularly, all acquiſitions of aliens, in lands 
or tenements; belong to the king 05 n x 
© 52 MY EI s nf 44 Hoe a e ky 20 9884 2. hd? *. 


| act is equitable one. It 
concerns merchant enemies, or father fuch eee rege 
az came in friends, and afterwards became enemies, by a war's 


breaking out between the ſovereigns while they ate in Engen 
It provides that; on a war's fo breaking out, the perſons l I 


effects of ſuch merchants ſhoul#be ſeized, and ſafely kept till 


it ſhould be known how the Engliſn merchants had been'tredt- 


dd in the enemy? s country ; 'and that, if they were well Yreat= _ 
ed, theſe ſhould be ſo too.” This regulation, however; ig not 
put in uſe; becauſe, by the treaties made between the ſove- 


reigns of Europe, it is ſtipulated, that, on the breaking out uf i 
war, the merchants {if abt; others country ſhould have a crr- 


min number of days to withdraw themſelves and their effects. 
But if" merchant enemy comes into the country, after war 


declared, be is to b treated as an enemy; te which, by rhe 
old law, now antiquatedꝭ there was a very humane exception}. 
ward Mas wage mow 7 2 of 
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| Cbarta ſo. long, and treated of een ö 
minutely, I ſhall, in this lecture, diſpatch the remaining part 
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| . eſtabliſhed by the Conqueror in England, the king was very 
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thereof with more expedition. Indeed, of the thirty: ſirſt 1 
would have ſaid no more, than merely; to obſerve, that it re- 
lated to the military tenures now abgliſhed, were it not paper 
to remark, that it was made to enforme the old feudal law, then 
the law of England, with reſpec to landed eſtates, and 40 . 
ſtrain John's ſucceſſors from the violences he had introduced 


in fayour of the roygl prerogative, to the detriment of the im- 


munities and privileges of the ſubjects. It has been already 


obſerved in theſe lectures, that by the feudal law, eſpecially as 


amply provided for with a landed eſtate, to ſuppert_bis dignity 
and expences, which was at that time looked on all over Eu- 
rope as unalienable, except during the life of the king in-being ; 
and that the.reſt of the land was to be. the property of the free 
ſuhjects of the realm, ſuhject to the N . 
r bend. 


On of an eee e wells 
heirs, either by there being none, or by the blood being cor 
rupted by the mee Felony, which in da ammuntell 
to the ſame - as 50 ſon, uncle, nephew, or cout 
by law claim . 5 by · deſoent to a perſon attaintod· For he 
legal blood, the title to:the rinherjtances: failed in him the (aſt 
poſſeſſor, by his breach of fealty ; ayd every heir lineal or col- _ 
erat Wy tde h of England being obliged to claim as heir * 
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as it ow ks 4 -the — — alien * 
tige y without the'tenants conſent, fo-meither-gouki-the „ 
wat his tenancy, without uppen of che ld. Theſe 
4% "3 | irit rules were firſt bioben into, in thoſe ſuperſtitious times, 
in our of churchmen ; after warde, i Richard the Firſt's 
dme, to wiſe mondyſffor the helly was; Not but the fubjefts, 
dy their inſtſting on Hiberurd the Gunſieſſbr s huws, /of which 
F it. Wenn, 

the kings im all cheir grants of the old Eugliſm we, wereiddre- 
bete Preſervs the feudal ſyſtem, in guarding againſt the alien 
ation of dhe military-tenures. Coke, in commenting on- this 
atute, in order to the better underſtanding thereof, makes 
- Fore this ſtatute; in the laſt of which Loppicliend he mi- 
Aaken, as the law then ſtood ; and that what he «fſents.therein 
tohave been law did not become ſo (though often in pructioc⸗ 
© Vll after the ſtatute quia emplores terrarum, in Edwardabe | 
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1 - Hes firſt obſervmion/is, that the terant might have made-6 
Is | <eoffmentof the whole, e of bon ee 90. — 4 
Of ſubinfudation; by: which the lord e 
For his ſeignoty remained entire, r 
his whole esl and in ſuch caſe, if the 1 
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Tur ſecond obſeryation is, e 1 
in be nh of the tenaiioy, 10 hold, not of himſelf, but of the. 
lot thin whith' nothing: could be mot teaforable; N 
wollld have been theſe old rules dife, ſor a tenavt 40 
bring · in another, as m vuſſal o che ford, without his 
the lord's. conſent; Thee tenam would by hee Neun dimm 
ber he ſeignory, which he received, entire, 60d ſo Gepr. - 
lord of die right of diſtraining in the whole, b eemfine ü 
merely w wat part remaining in his own hündö; us briginal-ted - 
nant; For as to ehe part of the allirnre, le eould net dir 
that for hie ſervice, there having been he fea centrutt bes 
tween ehem. Such aliendtion,” therefore, \tnleſs when the. 
Nt rw ares ag a Renes at u tevant; was a breach of fealty; 
and againſt onda 9 0% 30 pw hors 1 
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by de common law the tenant might have made a beten 
of ue whole: tenancy; to be holden of the lord. For, ſays be, 
that was no prejudice at all to the lord. But though this cer 
tainty prevailed as common law, long before either Coke or 
Linketon wrote, 1 cannot help thinking, both becuuſe it was 
contrary to the old foudablaw, and alſo from the words of the 
emplores terrurum, that it was firſt introduced by 
that at of parliament, the words of which are de terb liceat. 
unirhi gas libero bominiterrat ſuar, ſeu tenementa ſua, vel pate, 
lem, inde bende. Here the alienating the whole is dechired 
froni;benceforth lauful; which words e 1. A 
4highad N Ws ls Rn ONE Sos . 
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of aids.” It, in one ſenſe, enlarge, whil t im abether it ex- 
preſaby gaſtcained, ' the power of the tenant #>whereas; before, 
he might alien the whole; or part of his tenancy in fee, bet 
2 ſo the. Pt. ra, lord. * this ſtatute, he was 


then, ache finſt poſitive lavy that allowed the free alienation - 
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A . . only for ſo much, Abet, out "elite © | 
 . *» remained, the lord might have ſufficient:diftieſs for his entire 
+ ſervice, and the part conveyed was in the alienze's hangs, free: 
43 8 by, the lord, ot ſervice due d him, 
. 6 5 . n excepted. But it not being ſpecified, hom moi ff 
me land was a ſufficiency, though abe half, or what n thee 
Half in value was, in common eſtimation, "reputed ſuch, the : 
 _. tenants, under this pretence, would alien more; hic hau, 
- occaſion to may diſputes and ſuits, and the propenſity to ge- 
neral alienations continuing, the Jaw called guia amptoret ter- 
Farum, already mentioned, was at longth made, which gave 
general licence to alien the whole, ot a part at pleaſure, to hold 
5 of the ſuperior lord; and this put an end, in the la of Eng 
land, to ſubinfudation of fee ſimples. For, ſince the paſſing 
hat law, if a man enfeoffs another of the whole or patt of his 
land, there is no tenure between the feoffor and feoffee, but the | 
+ Feoffee holds of the feoffor's lord. But as to lower eſtates, as 
(ee tail eſtates for life, years, ot at wills ſubinſadatiom remains; 
| becauſe the whole eſtate is not.qut gf; the donor, of later 
baut a reverſion remains in him; ee ene eee 
3 ra: is of the donor are. bt Ba. 1% fibyiog rl Wear 
AN 5 wi.» end 5 WTR ab 246 DH 557 vine a 
By the tate of 1 chern, in; caſe of -alienation; of | 
pan, to hold of the lord, the reſidue remaining in the original! 
eenant's hands, was to anſwer the ſervicæos and dhe: alien held 
= of the lord, by fealty: only. But now. by the ſecond chapter 
of the fore-mentigried ſtatute, the ſervices, were-it6.becappor- | 
tioned, that is, divided in proportion to the value of the landa. 
If half of the lands, not in extent, but value, was alieneds the 
aliente paid half: if one- third, the like quantity. 1 base ob- 
> ſerved before, on this ſtatute of quia emplores, that ihe king, 
vot being named, was not bound by it. For his: tenant i - 
pete to alien without licence was a forfeiture; untit ima 
reign of Edward the Third, a fine fur alienatint was ſubſti- 
m ꝛetnted in the place of the forſeiture, which fine confinned-until 
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Abe heirs of the founders of abbeys, who, by tilt under the 
king's letters patent, or by tenuge, or antient poſſeſſion, were 
| entitled: to the cuſtody of teinporalties, during the vacancy of £3 1 2 
the abbey, ſhould enjay'therh free from moleſtation of any per-" 
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G : |»: 5 : 
Tus thirty-fourth.chapter-is relative to appeals af muinder, 
brought by private-perſons. When a man is murdered, not 
only the king, who is injured by the loſs of a ſuhject, may pro- 
ſecute the offender, but alſo the party principglly injured that | 
the widow of the deceaſed, if he had one: ſot ſhe, as Having 
one perſon, with bim, ſtands intitled to'this remedy; in the firſt, +3 
place; but if he left no widow, his heit at law might purſue it. 
It follows, therefore, that a female heir might, by the.comman 
law, haye brought an appeal of murder,..as the daughter r 
the fiber, iftbere-bad ben. noither children or benen, But 
this.atuts alters the common law, and takes away the appel, 
in ſuch caſe, from evety woman, except the widow:z ſo that, 
at this day, if a man be murdered, leaving no widom, and his 
next heir be a female, no appeal of murder can be Oe: 
But this difability'is perſonal to women; for, thaug phgh- - 
ter, or lifter, living, can bring no appeal, though N . * | 
G *. | 
* AG | | 2 * 
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widow's bringing ſuch ippeal. Firſt,” "then, the man fla 
muſt be vir ſuus, as the ſtatute expreſſes it, If, therefore, 
they, had been divorced, the marriage being diſſolyed, ſhe could, 
not have an appeal. It was otherwiſe, if they N 
ſeparated @ men & tharo;; for then he fill continued her huſ· 
band. He ceaſes likewiſe to be vir uus, if ſhe.ceaſes to be I 
his wife, or widow, There fore, by ber marrying again, ber "2 
appeal is gone, even though the ſecond huſband ſhould. he. 
within the year, the time limited for bringing it. This is 
n be bong fig biogas appeal — 
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make him ceaſe a e in ſuch 
hive an ppen . is eee eee 


14 Tur bnd en: treats of the county courts; 
having altealy; in & former lectures thentioned whit rio 
0 me ſufficient on that ſubſect, I afl proceed to the nent, 


s never receibe the fruits. There eould be no eſcheat; either for 


.. , dere could be no-wardfkip, er relief; beiter 


oh if the marries while i it is CE it fhal abate for . 
Zo if ſhe has obtained judgment of denfh iin the 1 
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againſt him. Ig ons point the heil la leſs ſavontod i 8 
chan the widow; for if the peripu musdeped had been dr,, 
t high treaſon, er felony; 6 that his Hlood was Secret. 
the heir couch hot have it; for tha <ivil relation ER. 
"was extinguiſhed, by the anceſtor's civil death: but the rela- 
df God, who has | 
declared the bond indifloluble ; therefore no lab of man m 
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vis, the firſt law made to prevent. alicwations in mörtnmin. 
Lands given tos corporation; whether fpiritual br 18), are hid 


do full into mortmaa, that iss into dead hand, an hand Ueles 


and unprofitable 46.the lord bf the feb; from whotn he could 


Want of heir, or felony, becauſe the body tevet died, HokWits 
capaiig f commilting felony. For the ſame reaſon bf is 


did there be marriage. But beſices the 1oſs to dhe lande, 
the public alſo ſuffered; for the military ſervice the lands were 
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e ens without the chedbocs the ſoperiot n, 
were directly againſt-the feudal polity ; yet ſuch was the' power 


- of the clergy; who were the principal gainers thereby, in thoſe 


ages, and ſo great their influence, that they were not only wo- 
lerated, but univerſally practiſed, through nt Europe z 3.7908 


| founding a monaſtery was the uſual atonement for the moſt 


atrocious crimes. In England, particulatly, from the acceſſion 
of the Conqueror to that of John, containing an hundred and 


9 Gov were ho teb han dn hundred and'four 
2 ow 


* 


0 
rn f 5 
r . 


n 1 


5 ” 
2 2 HA . 
4 


— 


1 
2 


7 


* 


—_— 
* 1 * 
6 Y 2 


A 


fs 1 A 7 *. > 


e n,. be ay” 
ning practices churchmen, in after times, 828 uſe by _ 
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to creep out of this, and every other ſtatute made to reſtrg 
ther, and for employing which, Coke fays, they were much 
cammended. ' But he has forgot to tell us whether he 
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ing means to elude the moſt beneficial laws of the: land, Tt 
will be enough here to ſay, that, from. theſe devices, aroſe, in 
time, the wide ſpreading doQrine of uſer and truſts, which 
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Tun next chapter was made to reſttain the ht. 5 
ations of eſcuage, which John had introduced, and forbids tb 
any other manner than was uſed in the time of 2 


aſſeſſing it, in 
Henry the Second, his father, that is, as I obſerved under that 


reign, very moderately; ſo that every man had his options 


whether he would ren 
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Narr comes the thirty-eighth, which is a . 2 
Firſt it ſaves to the ſubjects all other rights and privileges bo- 


fore had, though not mentioned herein. Coke obſerves, hat 
there is no ſaving for the prerogative of the king, or his heirs 3 


for that would have rendered all ĩlluſory. Secondly, it ordains 


A thould obſerve it. Thirdly; _ 
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